IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON NO.
: 93- 254
V.
: Cl VIL ACTI ON NO.
NELSON RAM REZ : 94-7181
Ditter, J. Sept ember 22, 1997

MEMORANDUM

Before nme i s Defendant Nel son Ramirez' notion to
vacate, set aside, or correct his sentence pursuant to 28 U.S. C
§ 2255. For the reasons below, | conclude that he is entitled to
an evidentiary hearing on two issues: first, whether his qguilty
pl ea was knowi ng and voluntary in the event that defense counse
prom sed or msrepresented to defendant that if he pl eaded
guilty, he would receive a five-year sentence; and second,
whet her, despite defendant's requests to do so, defense counse
failed to pursue an appeal on defendant's behalf. | wll deny

def endant' s renmi ni ng cl ai ns.

. DI SCUSSI ON
On August 2, 1993, Nelson Ramirez pleaded guilty to

conspiracy to distribute nore than 100 grans of heroin and to

di stributing nore than 100 granms of heroin.' | sentenced Ranirez

! Ramirez was charged with two actual distributions. The first,

on March 31, 1993, in New York at Ramirez' home, involved

approxi mately one-ei ghth kil ogram of heroin and the second took

pl ace in Philadel phia on April 23, 1993, and involved

approxi mately one-half kilogramof heroin. In the guilty plea
(continued...)



to ninety-six nonths inprisonnment, inposed a four-year term of
supervi sed rel ease, and ordered himto pay a $100 speci al
assessnent. Ramirez did not appeal. At the tine, Ramrez was
represented by court-appoi nted counsel .

Al t hough his pro se brief in support of his notion is
uncl ear and often repetitive, Ramrez appears to be alleging that
he was denied effective assistance of counsel for a variety of
reasons. In his equally as vague "traverse," or reply to the
government's opposition, Ramrez raises new instances of his
counsel's ineffectiveness in addition to the argunents previously
asserted in his initial notion. | will address his initia
notion and the “traverse” separately insofar as they raise

di stinct allegations.

A. The Initial Motion
In his initial notion, Ramrez alleges that: 1) he
agreed to plead guilty based on his attorney's fal se prom se that
he woul d receive a five-year sentence; 2) his attorney failed to
advise himthat if he went to trial he could raise an entrapnent
defense; 3) his attorney failed to conduct any pre-trial
investigation; 4) his attorney's representation at sentenci ng was

"at best perfunctory" resulting in an incorrect sentencing

'(...continued)

agreenment, the parties stipulated that Ramrez conspired to sell
and did sell approximtely 617.4 granms of heroin. (Quilty Plea
Agnt. at 3). The parties did not stipulate to the anmount of
heroi n under negotiation that Ramrez intended to distribute in
furtherance of the conspiracy. (1d.).
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calculation; 5) his attorney failed to provide himw th a copy of
the pre-sentence report in a tinely manner so that he could
advi se counsel of the errors it contained; and 6) his attorney
failed to file a tinely appeal.

A defendant alleging ineffective assistance of counsel
bears a heavy burden. |In order to prevail on an ineffective
assi stance of counsel claimin connection with a guilty plea,
Ram rez nust show that counsel's assistance was so defective that
he was denied his right to counsel as guaranteed by the Sixth
Amendment and that but for the defective assistance, he woul d not

have pleaded guilty. H Il v. Lockhart, 474 U.S. 52, 58-59 (1985)

(adopting standard for clainms of ineffective assistance of trial

counsel as enunciated in Strickland v. Washi ngton, 466 U.S. 668,

687 (1984)). Specifically, Ramrez nust denonstrate that his
“counsel's representation fell below an objective standard of

reasonabl eness.” Strickland v. Washi ngton, 466 U S. 668, 687-88

(1984). Further, as it is presuned that counsel w | act
conpetently, to prove prejudice, Ramrez nust establish that
there is a reasonable probability that the outcone woul d have
differed had counsel's alleged errors been elimnated. 1d. at
694; see Hll, 474 U.S. at 59 (“[D] efendant nust show that there
is a reasonable probability that, but for counsel's errors, he
woul d not have pleaded guilty and woul d have insisted on going to
trial."). In short, Ramrez nust prove that because of his
counsel 's defective performance, the outcone of the "proceeding

was fundanentally unfair or unreliable.” Lockhart v. Fretwell,




506 U.S. 364, 369 (1993).

1. Defense Counsel’'s Alleged Pronmi se of a Five-Year Sentence

After informng Ramrez that the relevant range for his
conduct was between five and forty years for each count, | asked
himthree tinmes during the course of the change of plea hearing
whet her anyone had nmade any prom ses or representations to him
(Change of Plea Tr. at 62, 69, & 71). Each tinme, before entering
his guilty plea, Ramrez stated that no one had nade any prom ses
or representations to him (1ld.). Ramrez now alleges that his
"attorney falsely represented to himthat in exchange for his
plea of guilty he would receive a 5 year sentence." (Pet'r's Br.
at 11). Ramrez states that "he followed the advise [sic] of his
attorney and entered a plea of guilty,” and that his
"understanding by his attorney's advise [sic] surrounded the
concept that he would receive a sentence of 5 years."? (ld. at
12). Ramrez also vaguely refers to an interview wth the
government prior to signing the agreenent where he apparently
expressed his view as to "the events," (id. at 8), and states
that his "conviction rests on an agreenent prom se of a 5 year
sentence, a prom se that the governnent failed to commt to."

(ld. at 3).

2 At times, Ramirez appears to confuse the representation of a

five-year mandatory mnimumw th the idea that at nost he woul d
receive five years. Mandatory mnimumrefers to the | east anount
of incarceration a prisoner nust serve, not the nost years a
prisoner could serve.



In light of his open court testinony, Ramrez faces a
"form dabl e barrier” in proving that he did, in fact, plead
guilty based on his counsel's fal se representations or prom ses.

Bl ackl edge v. Allison, 431 U S 63, 73-74 (1977). Overcom ng

this barrier, however, is not "insurnmountable.” [d. at 74.
"[Quilty pleas are not voluntary where they are induced by

m sl eadi ng statenents of defense counsel." D ckerson v. Vaughn,

90 F.3d 87, 91 (3d Cir. 1996) (citing cases). Nonetheless,

Ram rez nust do nore than nake general allegations of a prom se
or representation; he "nust advance specific and credible

al l egations detailing the nature and circunstances" of his

counsel's pronmise or representation.® Zilich v. Reid, 36 F.3d

317, 320-21 (3d Cir. 1994).

Al t hough Ram rez' allegations do not precisely detail
the character of the supposed prom se or representation, they are
specific enough that if true, mght entitle himto relief under
28 U.S.C. 8§ 2255. Further, his allegations are based on facts
4

and di scussions wholly outside the record available for review

Consequently, | conclude that he is entitled to an evidentiary

® Had Ramirez failed to do so and had his “all egations of an

unkept prom se [been] inconsistent with the bulk of his conduct,”
| woul d have sunmarily dismssed this collateral challenge to his
guilty plea. Lesko v. Lehman, 925 F.2d 1527, 1537-38 (3d Cir.
1991) (internal quotations omtted).

“ 28 U.S.C. § 2255 states in part that
[ulnless the notion and the files and records of the
case conclusively show that the prisoner is entitled to
no relief, the court shall cause notice thereof to be
served upon the United States attorney, grant a pronpt
hearing thereon, determ ne the issues and nmake fi ndi ngs
of fact and conclusions of |law wth respect thereto.
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hearing on this issue.

2. Def ense Counsel’s All eged Failure to Advi se Defendant of
Ent rapnment Def ense

Ram rez next argues that it is obvious that he could
have rai sed and prevailed on an entrapnent defense at trial.
Thus, he clainms counsel was ineffective for failing to advise him
of this avenue of defense. He is mstaken. "[Where the alleged
error of counsel is a failure to advise the defendant of a
potential affirmative defense to the crinme charged, the
resolution of the "prejudice’ inquiry will depend largely on
whet her the affirmative defense |likely woul d have succeeded at
trial." Hill, 474 U S. at 59. | find that Ramrez has not
al l eged facts that show that he woul d have prevail ed had he
asserted an entrapment defense.

In order to be entitled to an instruction on
entrapnent, a defendant nust offer evidence showi ng 1) governnent
i nducenent and 2) that he was not predisposed to commt the

crime.> Mathews v. United States, 485 U S. 58, 62-63 (1988).

Ram rez alleges that a governnment "informant initiated the
transaction and therefore induced [hinm into cormitting the
offense.” (Pet'r's Br. at 14). Ramrez clains that this

initiation, the fact that he had no prior convictions, and his

> "[T] he governnent then has the burden of proving beyond a

reasonabl e doubt that it did not entrap the defendant.” United
States v. Wight, 921 F.2d 42, 44 (3d G r. 1990) (internal
guot ations omtted).




contention that he had no desire to enter into a nmulti-Kkilogram
transacti on denonstrate that he was i nduced and not predi sposed
to distribute heroin.

The Third Grcuit has said that nere solicitation by
the governnent is not enough to establish inducenent. Uni t ed

States v. Marino, 868 F.2d 549, 552 (3d G r. 1989). Inducenent

includes but is not limted to "persuasion, fraudul ent
representation, threats, coercive tactics, harassnment, prom ses
of reward or pleas based on need, synpathy or friendship." 1d.
at 552 & n.4 (internal quotations omtted). Here, the
confidential informant (Cl) solicited, via nunerous telephone
calls, the initial and later transaction. He also invited
Ram rez to Phil adel phia to observe his operations. | find that
t hese actions, characterized by Ramrez as "browbeating," are
insufficient to constitute evidence of inducenent. ®

Even assum ng that these allegations satisfy the
i nducenent prong, | find that Ramrez has failed to allege facts
that woul d show that he was not predisposed to distribute heroin
For exanpl e, despite Ramrez' clains of non-predisposition, he
adm ts that he had accunul ated a | arge outstanding credit card
debt and that he assisted the Cl in the heroin transactions in

t he hopes of getting noney to pay that debt, thus preventing the

® Ramirez cites cases fromthe Court of Appeals for the Second

Circuit which hold that solicitation is enough to constitute

i nducenent. To the extent that the | aw derived fromthese
opinions differs fromthe prevailing law of the Third Crcuit,
however, it is not controlling.



suspension of his credit.’ (Pet'r's Br. at 5). However, Ramrez
does not contend that the governnent knew of his financial
situation and thus targeted himin an attenpt to exploit that
need. Ramrez also admts that while working as a cab driver, he
had previously accepted cocaine froma passenger in |lieu of
noney, and that after being approached by the Cl, he tw ce
solicited heroin froma custoner he believed to be involved in
“"illegal trade." (ld. at 5-7; see also Sentencing Tr. at 58-59).
Despite Ramrez' assertions, his actions showed a
"ready receptiveness to participat[e]"” in the illega

transactions. Cf. United States v. Wight, 921 F.2d 42, 46 (3d

Cr. 1990). Ramrez voluntarily returned the Cl's phone calls.
Further, during one of the recorded conversations, in the context
of discussing both his brother, Juan Jairo Ranmirez, ® and the
heroin transactions, Ramrez stated that he "manage[d] the people
here and all that." (ld. at 76-77). Finally, Ramrez admts
that he sold the initial one-eighth kilogramof heroin in his
honme, and that although he lived in New York, he drove to

Phi | adel phia on two separate occasions, once to observe the Cl's

9

operations,” and later to consummate the second transaction

" Ramirez stated at sentencing that he needed the noney to buy a

house and to give to his ill sister. (Sentencing Tr. at 61).
8 Juan Jairo Ramirez is Nelson Ramirez' brother and an
uni ndi cted co-conspirator.
® Ramirez adnmits that he was encouraged to assist the Cl after
bei ng exposed to the substantial anount of noney the Cl received
for an unrel ated deal, and that he perforned the second
transacti on because his first transaction "as a broker had not
(continued...)



i nvol ving one-half kilogramof heroin. (Pet'r's Br. at 5-7).
In addition, at sentencing, Special Agent M tchel
Banta testified regarding a conversation between the CI and Juan
Jairo Ramirez, which took place within two weeks of Nel son
Ramrez' initial nmeeting with the Cl. Juan Jairo told the C
that four kil ograns of heroin (one and one-half which were
earmarked for the CI and two and one-half which were to be sold
to anot her custoner) had been stolen from Nel son Ram rez' hone.
(Sentencing Tr. at 22-23). Agent Banta described | ater
conversations Ramrez had wwth the C in which Ramrez stated
that he, and not his brother, was in charge of the business
arrangenent, Ramrez set the price for the initial cocaine
transaction, and Ramrez indicated that there would be future

transactions.® (ld. at 26-27). Agent Banta stated that on

°C...continued)
proved at all lucrative." (Pet'r's Br. at 6).

10

In his “traverse,” Ramrez argues that his attorney shoul d
have objected to Special Agent Banta's testinony that the C told
himthat Ramrez represented that he was in charge of the
operation because it was hearsay. This argunent nmay be di sposed
of for two reasons. First, the Federal Rules of Evidence do not
apply to sentencing hearings. Fed. R Evid. 1101(d)(3). The
standard for admissibility of testinobny at sentencing is
reliability. United States v. Brothers, 75 F.3d 845, 848 (3d
Cr. 1996); US. S.G 8 6Al.3(a) (1992). Here, Agent Banta's
testinony regarding | ater conversations Ramrez had with the C
were corroborated by recordings. Ramrez has not presented any
evi dence that shows that the CI was |ying or that denonstrates
that the Cl |ater made contradictory or inconsistent statenents.
Cf. Brothers, 75 F.3d at 853 (finding testinony | acked indicia of
reliability where contradictory testinony was presented); United
States v. Mele, 989 F.2d 659, 664 (3d Cr. 1993) (sane).

Second, the testinony Ramrez objects to was not dispositive in
his sentencing. For exanple, the governnent presented nunerous

t ape recordi ngs showi ng Ram rez' involvenent in the transactions,
(continued...)




March 31, 1993, the CI purchased approxi mately 125 grans of
heroin fromRamrez at Ramrez' hone. (1ld. at 28). At that
transacti on, which was recorded, Ramrez provided the CI with a
sanpl e of cocaine and al so indicated that he and a cousin could
suppl y additional kilograms of cocaine if desired. ™ (ld.).
According to Agent Banta, further conversations denonstrated

Ram rez' intent to conme to Phil adel phia to supply additional

kil ograns of heroin, one-half kilogramper trip. (1ld. at 32-39).
Agent Banta also testified, using the transcribed recordings,

that on April 23, 1995, Ramrez traveled to Phil adel phia, sold
one-half kilogram of heroin to the CI and indicated that he would
be willing to return later that night with an additional one-half
kilogram (1d. at 39-42). Cdearly, the governnent's nethods did
not "inplant in an innocent person's mnd the disposition to

commt a crimnal act." Jacobson v. United States, 503 U S. 540,

548 (1992). Thus, Ramrez has failed to assert facts which would
establish that he was not predisposed to commt the crine.
Final ly, assum ng arguendo that Ram rez had produced

the mnimal evidence required to entitle himto an entrapnent

(... continued)

i ncluding Ramirez' own recorded statenent that he "manage[d] the
peopl e here." (Sentencing Tr. at 76-77). Oher than contending
that the recorded statenent was just a “nbde of speech” (id. at
77), Ramrez has made no allegation or claimthat the tapes were
erroneously transcribed. | nerely credited Agent Banta’s
testinony and Ramrez’ original cormment over his explanation at
sentencing. Accordingly, counsel was not ineffective for failing
to object.

' Ramirez does not allege that he was "induced" into offering
cocaine in addition to the heroin.

10



instruction at trial (if he had not pleaded guilty), | find,
based on the evidence presented and the testinony during
sentencing, Ramirez has failed to denonstrate a reasonabl e
probability that a jury woul d have acquitted hi mbased on an
entrapnent defense. | find that the governnent woul d have been
able to prove beyond a reasonabl e doubt that it did not entrap
Ram rez. Accordingly, Ramrez was not prejudiced, and it follows
t hat defense counsel cannot be deened ineffective for failing to

advise himto go to trial based on a defense reasonably likely to

be unsuccessful . Cf. Sistrunk v. Vaughn, 96 F.3d 666, 671 (3d
Cr. 1996) (refusing to find counsel ineffective for failing to

rai se defense "dooned to failure").

3. Def ense Counsel’s Alleged Failure to Conduct Pre-trial
| nvesti gati on

In connection with his argunent that his counsel's
representation was perfunctory at sentencing, Ramirez all eges
that his attorney did not adequately investigate the facts of his
case or consult with himto determ ne possi bl e avenues of
defense. Specifically, Ramrez argues that had his counse
i nvesti gated, he would have noted the governnent's "sentence

entrapnent,” and could have raised that at sentencing to reduce

12

Before Ramrez pleaded guilty, | asked himif he had
sufficient time to consult with his attorney and whet her he
bel i eved that his attorney understood any possi bl e defense
available to Ramrez. (Change of Plea Tr. at 13-14). Ramrez
answered "yes" to both inquiries. (1d. at 14).

11



3 Ramirez does not claimthat an

Ramirez' base |evel .’
i nvestigati on woul d have yi el ded any other information benefici al
to him

Failure to conduct any pre-trial investigation normally

constitutes ineffective assi stance of counsel. United States v.

Gay, 878 F.2d 702, 711 (3d Cr. 1989). Nonetheless, the crucial
information Ramrez all eges denonstrates sentencing entrapnent
was always within Ramrez' possession. Ramrez had an obligation
to informhis counsel of any information he felt was benefi ci al
to his case. Although asserting that "[c]ounsel at m ni num has
[a] duty to interview potential wtnesses," (Pet'r's Br. at 15),
Ram rez does not allege that he referred his counsel to w tnesses
who coul d corroborate his version of the events or that defense
counsel failed to contact these w tnesses.

Applying the Strickland standard, | note initially that

it was entirely reasonabl e that defense counsel did not raise a

sentenci ng entrapnent theory given that the Third Crcuit has

3 Ramirez points to 18 U.S.C. § 3553, which provides in
rel evant part that
[t]he court shall inpose a sentence of the
kind, and within the range, referred to in
subsection (a)(4) unless the court finds that
there exists an aggravating or mtigating
ci rcunmstance of a kind, or to a degree, not
adequately taken into consideration by the
Sent enci ng Conm ssion in formulating the
gui del i nes that should result in a sentence
different fromthat described[,]
18 U.S.C. § 3553(b) (West Supp. 1997), and to cases whi ch have
held that this provision allows a sentencing court to depart
based on a sentencing entrapnent theory. See, e.qg., United
States v. Staufer, 38 F.3d 1103, 1106-08 (9th Cir. 1994); United
States v. Barth, 990 F.2d 422, 424-25 (8th Cr. 1993).

12



not, to date, recognized its vitality. See United States v.

Raven, 39 F.3d 428, 438 (3d Cir. 1994); cf. Pitts v. Cook, 923

F.2d 1568, 1574 (11th G r. 1991) (finding that "counsel's pre-
Bat son failure to raise a Batson-type claim[did] not fall bel ow
reasonabl e standards of professional conpetence, and thus [did]
not render counsel's assistance constitutionally ineffective").
Further, while perhaps not specifically referring to "sentencing
entrapnent," defense counsel strenuously argued that Ramrez

| acked the intent and capability to distribute any additi onal
heroin.™ Counsel cannot be branded ineffective for having

failed to win that argunent. See Zettl enoyer v. Ful coner, 923

F.2d 284, 296 (3d Cir. 1991).

In addition, Ramrez has not proven that counsel's
failure to assert a defense specifically |abel ed “sentencing
entrapnent” prejudiced the outcone. Sentencing entrapnent "has
been defined as outrageous official conduct [which] overcones the
wi Il of an individual predisposed only to dealing in smal
gquantities for the purpose of increasing the anount of drugs ...
and the resulting sentence of the entrapped defendant.” Raven,
39 F.3d at 438 (internal quotations omtted). Agent Banta's
testinony and the recorded conversations refute any possibility

that Ramirez woul d have been entitled to a downward departure

4 Indeed, although the governnent contended that Ramrez

contenpl ated an additional distribution of one and one-half to
two kilogranms of heroin, |I found that Ramrez was clearly capable
and intended to distribute only an additional one-half kil ogram
(Sentencing Tr. at 88-90). Thus, defense counsel successfully
argued his assertion, at least in part.

13



based on sentencing entrapnent. Cearly, he was predi sposed to
engaging in both transactions at the negotiated quantities.

After the first transaction, he voluntarily drove to Phil adel phia
from New York, and tape-recorded conversations show his agreenent
and willingness to participate in the sales at the negotiated
amounts. Finally, Ramrez has not presented any argunment -- nuch
| ess any factual allegations -- which would allow ne to
characterize the governnent's actions as "outrageous." Thus, |
find that Ramrez has failed to establish a reasonabl e
probability that the outcone would have differed had counse

rai sed a sentenci ng entrapnent argunent at sentencing.

4. Defense Counsel's Alleged "Perfunctory"” Representation at
Sent enci ng

Ram rez alleges that his counsel was ineffective for
failing to chall enge paragraph 14 of the Presentence
| nvestigation Report (PSI) because he felt it should have
i ndi cated why he only took one-half of the noney brought by the
Cl to the second transaction. Ramrez alleges that the PSI
shoul d have indicated that during the second transaction, he told
the CI to give himnoney only for what he had. Ramrez argues
that his not accepting the full anpbunt and requesting that he
receive only one-half of the noney proves that he was incapable
of distributing and did not intend to distribute additional
heroin; i.e., that this was his "last venture.” (Pet'r's Br. at
21). Therefore, Ramrez argues, because of his counsel's

deficient representation, he was wongly given a base | evel of 32

14



pursuant to U.S.S.G § 2D1.1(c)(6) at sentencing. *

| find that counsel was not ineffective for failing to
insist that the PSI indicate why Ram rez asked for only one-half
of the noney so that it would show that he did not have the
ability or intent to distribute greater than 617.4 grans of
heroin. Defense counsel did object to the PSI stating that the
base offense | evel should be based on the amount actually sold,
not the anount negotiated. (Sentencing Tr. at 86-87). Further,
as discussed earlier, during the sentencing hearing, counsel
opposed the governnment's contention that Ramrez intended to and
was capabl e of distributing an additional one and one-half to two
kil ograns of heroin. (ld.). Counsel argued that Ramrez' intent
and capability ended with the 617 grans actual ly distributed.
(Id.). Indeed, Ramrez asserted during sentencing that he told
the C1 to pay himonly for the pound actually delivered, that he
had no intention to distribute nore than the 617 grans, and that

he was nerely going along with the Cl, i.e., “puffing.”* (Ld._

> | found Ramirez' relevant conduct involved greater than one

kil ogram of heroin but |less than three kil ograns. Accordingly,
Ram rez' base |level was 32, which | reduced by three | evel s based
on his acceptance of responsibility. The guideline range for his
total offense level of 29 was 87 to 108 nont hs.

' Ramirez argues that counsel failed to argue the rel evancy of
Application Note 12, U S.S.G § 2D1.1. Ramirez is m staken
Counsel did argue that Note 12 applied. (Sentencing Tr. at 87).
Note 12 provided

In an of fense involving negotiation to traffic in a

control |l ed substance, the wei ght under negotiation in

an unconpl eted distribution shall be used to cal cul ate

t he applicable anount. However, where the court finds

that the defendant did not intend to produce and was

not reasonably capabl e of producing the negotiated

(continued...)
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at 62). Thus, Ramrez testified at sentencing regardi ng exactly
what he now argues that the PSI should have reflected. Having
the PSI state Ramrez' explanation of what he did would not have
added any nore to Ramirez' own testinony.

Further, Ramrez has not proven that the outcone would
have differed. Ramrez contends that "[t]he record indicates
that ... at no tine was [he] able to produce the anmounts
pursued."” (Pet'r's Br. at 20). Ramrez' reading of the record
differs substantially fromny reading. After argunent by both
sides on the issue at sentencing, | overruled Ram rez' objection
to the PSI and specifically made a finding that while Ramrez was
i ncapable of and did not intend to distribute two additional
kil ograns, the governnment had proven that he did have the intent
and capability to distribute at | east an additional one-half
kil ogram of heroin. (See Sentencing Tr. at 88-90; see also My

O der of Novenber 24, 1993). | based ny finding on Ramrez'

(... continued)

anount, the court shall exclude fromthe guideline

cal cul ation the amount that it finds defendant did not

intend to produce and was not reasonably capabl e of

pr oduci ng.

US S G 8§ 2D1.1 App. Note 12 (1992). Ramrez had the burden of
presenting evidence establishing his |lack of intent and
capability. United States v. Raven, 39 F.3d 438, 434 (3d Gr.
1994). The governnent, however, retained the burden of
persuadi ng ne by a preponderance of the evidence as to the anount
of heroin in an unconpl eted transacti on. Id. at 434 & n.6. |
found that the governnment net that burden. (Sentencing Tr. at
88-90).

Ram rez al so appears to be arguing that the PSI shoul d have
reflected U S.S.G 8§ 2D1.1 Application Note 12. | wll not
address his argunent given that counsel argued its rel evancy at
sentenci ng and because the PSI did reference Application Note 12.
The probation officer cited Note 12 in response to defense
counsel's objection regarding the appropriate anount of heroin.

16



production of 617 grans of heroin, the testinony at sentencing of
both Agent Banta and Ramirez, and the portions of the transcripts
of the recorded conversations between Ranmirez and the C which
read. | credited the governnent's evidence over Ram rez'
testinony and concl uded that for sentencing purposes, he intended
to distribute and did distribute 617 grans of heroin and that he
plainly contenplated distributing an additional anmount of at

| east one-half kilogram In effect, therefore, both counsel and
Ram rez chal |l enged paragraph 14 of the PSI and the matter at

issue was fully aired. Thus, Ramrez' argunment fails.

5. Def ense Counsel’s All eged Failure to Provide a Copy of the
Pre-sentence Report in a Tinely Manner

In a related argunent, Ramirez clains that his counse
allowed himto exam ne the PSI only mnutes prior to sentencing

and that his counsel was deficient for not requesting a stay to

7

allow himto review the report. ! Had counsel given Ranmirez

" Ramirez points to the Rules of Criminal Procedure which

stated in part:
At | east 10 days before inposing sentence,
unl ess this mninumperiod is waived by the
def endant, the court shall provide the
def endant and the defendant's counsel with a
copy of the report of the presentence
i nvesti gation.
Fed. R Cim P. 32(c)(3)(A) (prior to the 1994 anendnents).
In the addendumto the PSI which reflected defense counsel's
objection to the report, the probation officer certified that he
(continued...)

17



further opportunity to review the report, he allegedly could have
advised "his attorney of the errors it contained and submt
proper objections that woul d have ensured an adequate sentence.”
(Pet'r's Br. at 16). Ramrez states that he would have rebutted
the "report's contents, particularly when the "ilusory' [sic] 5
year sentence agrenent [sic] which [he had] supposedly entered
into, as drafted by the governemmt [sic] with no opposition by
counsel, held no stipulation as to the quantity of the

di stributed heroin." (1d.).

Ram rez does not el aborate on the supposed "errors"
contained in the PSI other than allege that there was no
stipulation regarding the quantity involved. |In fact, the PS|
did contain a stipulation of the anount of heroin in the two
consumuat ed transactions. The parties disagreed on the quantity
of heroin under negotiation; therefore the PSI properly did not
contain a stipulation as to that anount. The governnent offered
evi dence at sentencing to prove by a preponderance of the
evi dence the ampbunt under negotiation, and Ramrez was given the
opportunity to present evidence that he | acked intent and
capability. He so testified. Again, | nade a credibility
determ nation and found Ramrez not credible. Accordingly,

Ram rez has not established that he was prejudiced by receiving
the PSI allegedly only m nutes before sentencing.

Furthernore, failure to follow the formal requirenents

(... continued)

had di scl osed the PSI with any revisions to Ramrez, his counsel,
and the governnent.
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of this Federal Rule of Crimnal Procedure is not cognizable in a
collateral action unless it is an error of jurisdictional or
constitutional proportion, "a fundanental defect ... result[ing]
in a conplete mscarriage of justice, []or an om ssion

i nconsistent wwth the rudi nentary demands of fair procedure.”

See Hill v. United States, 368 U S. 424, 428 (1962). Here,

because Ram rez argued at sentencing that he did not intend and
| acked the ability to engage in further distributions, his
receiving the PSI m nutes before sentencing did not result in a

cl ai m cogni zabl e under 28 U. S.C. § 2255.

6. Def ense Counsel’'s Alleged Failure to File a Tinely Appea

Ramrez alleges that his lawer failed to file either
an appeal on his behalf or an Anders no-nerit brief. Although he
rai sed the issue of counsel’s failure to appeal in his initial
notion under 28 U . S.C. 8§ 2255, only in his “traverse” to the
governnment's opposition does Ramrez assert that he repeatedly
asked counsel to appeal his sentence based on his understanding
of a five-year sentence and that counsel refused to do so.

Upon request, a federal crimnal defendant is
statutorily entitled to appeal his sentence. 18 U S.C
8§ 3742(a). In addition, Ramrez is not required to show that he

was prejudiced by the failure to appeal. See United States v.

Rodri quez, 395 U. S. 327, 329-30 (1969) (finding that if trial
counsel failed to file appeal, defendant is not required to

detail errors he would have rai sed on appeal or show prejudice
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due to denial of appeal). Accordingly, Ramrez has raised a
factual allegation that is wholly outside the record avail able
for review, which if true, mght entitle himto relief.
Therefore, | conclude that Ramrez is entitled to an evidentiary
hearing as to whether he requested counsel to file an appeal.
B. The “Traverse”'®

Ram rez argues that his counsel failed to focus ny
attention at the plea hearing on his claimthat he did not
participate in the January 15, 1993, neeting with the C, and
thus I “m stakenly” believed at sentencing that Ram rez had
participated in that neeting. |In fact, during sentencing, upon
his counsel's inquiry, Ramrez stated that although he was
introduced to the CI on that date, he was not present during the
neeting and that if any heroin was distributed, it was after he
had left.' (Sentencing Tr. at 55). Accordingly, | fail to find
hi s counsel ineffective given that Ramrez' contention was before
me prior to ny sentencing him

Ram rez further argues that the governnent m sconstrued

18

In his “traverse,” Ramrez generally attacks the governnent's
pl ea menorandum and the governnment’s response to his notion. At
hi s change of plea hearing, Ramrez admtted the truth and
accuracy of what was in the governnment's nmenorandum (Change of
Plea Tr. at 78).

Y Ramirez altered his testinmony fromthe change of plea
hearing. At that hearing, he stated that he came to know of the
Cl on March 29, 1993, when he first spoke with the CI. (Change
of Plea Tr. at 35-36). At the sentencing hearing, however, he
admtted that his brother introduced himto the Cl on January 15,
1993. (Sentencing Tr. at 55).

20



and selectively edited his recorded comment that the first
transaction would be smaller in order to "break the ice."

Ram rez states that the recording when reviewed in its entirety

actually reveals that he said: "Yes we go fromthere, we go up
fromthere, or stay there. Anyway, what we need is ... [t]oO
break the ice." (“Traverse” at 3). Admtting that he made this

statenment, Ramrez alleges that this comment shows his |ack of
intent; i.e., that he did not want to distribute any additional
heroin. Another reasonable reading of this statenent is that

Ramirez intended to deliver nore heroin. %

Accordingly, Ramrez
has failed to establish a reasonable probability that the outcone
woul d have differed had this portion of the recording been
pointed out to nme. Further, Ramrez does not allege that he told
def ense counsel that he made this statenent or that defense
counsel refused to bring this statenent to ny attention.

Next, Ram rez argues that the conspiracy date all eged
in the PSI or governnent plea agreenent is in error. Ramrez
contends that he did not enter into dealings wwth the C wuntil
March 29, 1993, not January 15, 1993. It is not required that a
person be a nenber of a conspiracy fromits begi nning, he can

join it at any point during its progress and be held responsible

so long as he remains a nenber of the group. See United States

0 Ramirez concedes the reasonabl eness of the governnment’s

interpretation that the statenent shows he wanted to continue
dealing in | arger doses when he nakes this argunent. Ramrez
states, “Likewi se interpretation would indicate that petitioner
suggests that they can stay there, neaning he wants to deal in
smal| doses.” (“Traverse” at 3) (enphasis in original).
However, | found the governnent’s interpretation nore plausible.
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v. Gonberg, 715 F.2d 843, 847 (3d G r. 1983), overruled on other

grounds, 471 U. S. 773 (1985). Moreover, Ram rez questioned the
openi ng date of the conspiracy at his change of plea hearing. At
that tine, | explained what is neant by conspiracy to Ramrez, as
did his counsel. Ramrez then pleaded guilty to a conspiracy
begi nning in January. (Change of Plea Tr. at 36-39).

Ram rez also clainms that his attorney erred by failing
to direct ny attention to portions of the tape recordi ngs that
were beneficial to him Ramrez fails to describe specifically
whi ch dates and conversations woul d show that he did not have the
intent to distribute at |east an additional one-half kil ogram of
heroin. He argues that he does not have the tapes to review
This statenent is without nerit. Ramrez was a participant in
the conversations that were recorded. H's counsel had possession
of the tapes and transcripts at sentencing. Ramrez does not
of fer any reason why he could not get the transcripts from

counsel . %

Furthernore, | note that despite this claimof non-
availability, in his “traverse,” Ramrez quotes verbatimfroma
recorded conversation that appears nowhere in the record before
ne.

Finally, Ramrez raises another claimthat his counse
perfornmed deficiently at sentencing. Ramrez argues that counse

shoul d have argued that he could not be found guilty of

conspi racy when the person with whom he all egedly conspired was a

L Ramirez does not allege that he asked his counsel to provide

himw th copies of the transcripts of those recordi ngs and that
his counsel refused to do so.
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governnent informant. However, Ramrez neglects to recogni ze the
fact that the governnent presented evidence, through Agent
Banta's testinony and tape recordings, that Ramrez' brother,
Juan Jairo Ramirez, was also involved in the initial negotiations

22

to sell several kilograns of heroin. Accordi ngly, even though

Juan Jairo was not indicted, he remains part of the conspiracy. *

1. CONCLUSI ON

Wth the exception of his argunents regarding an
al l eged five-year prom se and defense counsel's failure to
appeal, | find that Ramrez is not entitled to an evidentiary
hearing on any of his argunents because Ramrez' initial notion,
his “traverse,” the file, the change of plea and sentencing
transcripts, and the governnent’s response to his notion
concl usively show that those contentions are neritless.
Consequently, | will deny his remaining contentions.

An appropriate order foll ows.

2 Ramirez argues that there is no evidence that he conspired

with his brother pointing to his testinony at sentencing that he
told the CI that he was conpletely separate and apart fromhis
brother. However, the governnent introduced Agent Banta's

testi nony regardi ng conversations that the CI had with both

Ram rez and his brother involving the sale of nultiple kilograns,
and Ramrez stated on tape, when questioned if he had talked to
his brother, that he had everything under control and that he
managed t he people around him Thus, | nerely credited the
governnment's evidence over Ramrez' testinony.

#  To the extent that Ramirez may be conceding that his brother
conspired to sell multiple kilograns of heroin, but that he
shoul d not be held responsible for his brother's agreenent, there
was evi dence that Ramirez knew and foresaw the quantity agreed to
by his brother. Cf. United States v. Terselich, 885 F.2d 1094,
1097 (3d Cir. 1989).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON NO
: 93- 254
V.
: ClVIL ACTI ON NO.
NELSON RAM REZ : 94-7181
ORDER

And NOW this 22nd day of Septenber, 1997, upon
consi deration of defendant's notion to vacate, set aside, or
correct his sentence pursuant to 28 U.S.C. 8§ 2255, the
governnent's response, defendant's reply, the file, and the
transcripts of both the change of plea and the sentencing
hearings, it is hereby ORDERED that:
1. Def endant Nel son Ramirez is entitled to an
evidentiary hearing solely on the issues of:
a. Whet her def ense counsel prom sed or
m srepresented to defendant that if he pleaded guilty, he would
receive a five-year sentence and if so, whether that prom se or
m srepresentation rendered defendant's guilty plea unknow ng and
i nvol untary; and,
b. Whet her, despite defendant's requests to do
so, defense counsel failed to pursue an appeal on his behal f.
2. | will hold an evidentiary hearing solely with
respect to the issues specified above on Novenber 6, 1997, at

10: 15 a.m in Courtroom 6A.



3.

Def endant's remaini ng cl ai ns are DEN ED.




