IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEALTH AUDI O ALARM & PET : ClVIL ACTI ON
CONTAI NMENT SYSTEMS, | NC. , :

Plaintiff,
V.
ORI ON ENG NEERI NG, | NC.,
Def endant . : NO. 96- 7931
J.M KELLY, J. SEPTEMBER  , 1997
MEMORANDUM & ORDER

Def endant Orion Engineering, Inc. (Oion) has filed the
present Motion to Dismss the Anended Conpl aint of Plaintiff
Stealth Audi o Al arm and Pet Contai nment Systens, Inc. (Stealth)
based upon | ack of personal jurisdiction over Orion in
Pennsylvania. In the alternative, Oion seeks to have this
matter transferred to the United States District Court for the
Mddle District of Florida."®

The origin of this action is a contract for Orion to

devel op a pet contai nnment system (“systeni) for Stealth, using

1. By this Court’s standing order, presented to the parties at a
pre-trial conference in this matter, Orion’s Reply Brief on these
noti ons was due July 25, 1997. Subsequently, counsel for Oion
filed a stipulation requesting that the time for filing Oion's
reply brief be extended to August 23, 1997. By letter to Orion’s
counsel, Matthew Portella, dated August 18, 1997, | infornmed
Orion that no extension would be granted since these notions were
initially filed on March 3, 1997. Despite ny denial of the
requested extension, Oion filed a reply brief on August 26,

1997. This brief was not considered in the decision of this

noti on, however, review of the reply brief indicates that the
Court had considered the issues raised by Orion in nmaking its
deci si on.



several patents owned by Stealth. The proposed systemwas to
utilize underground el ectric fence and slight shocks to a pet
that tries to cross the fence. Oion is a Florida engineering
corporation with its office in Clearwater, Florida. Stealth is a
Del aware corporation with its principal place of business in

Ki nberton, Pennsylvania. Stealth's Conplaint generally alleges
that Orion breached the contract by failing to develop the
system

PERSONAL JURI SDI CTI ON

In its nmotion to dismss, Orion asserts that it does
not have sufficient m ninumcontacts with Pennsylvania in order
to reasonably expect that it will be haled into court there. A
district court asserts personal jurisdiction over a nonresident
defendant to the extent allowed by state law in the forum state.
Fed. R Cv. P. 4(e). Pennsylvania' s Long Arm Statute all ows
jurisdiction "to the fullest extent allowed under the
Constitution of the United States.” Pa. Con. Stat. Ann. 8§
5322(b). Thus, "the constitutional touchstone renai ns whet her
t he defendant established 'm nimnumcontacts' in the forumstate."

Burger King v. Rudzewicz, 471 U S. 462, 474 (1985) (quoting

International Shoe Co. v. Washington, 326 U. S. 310, 316 (1945)).

Stealth argues that personal jurisdiction over Orionis
appropri ate based upon specific, rather than general

jurisdiction.? "Specific jurisdiction is invoked when the cause

2. GCeneral jurisdiction is appropriate where a def endant
(continued...)



of action arises fromthe defendant's forumrelated activities."

North Penn Gas v. Corning Natural Gas, 897 F.2d 687, 690 (3d Grr.

1990). M ninmum contacts anal ysis does not require a physical
presence in the forum [d. at 691. Rather, the analysis is
driven by whether the defendant's activities anmount to a

pur poseful availnment of the "privilege of conducting activities

within the forumstate." Hanson v. Denckla, 357 U S. 235, 253

(1958). If the defendant has m ninum contacts with the forum
state, the court nust then determ ne whether jurisdiction over

t he defendant “accords with the notions of ‘fair play and

substantial justice.”” Mesalic v. Fiberfloat Corp.,897 F.2d 696,
701 (3rd Gr. 1990) (quoting International Shoe Co. V.

Washi ngton, 326 U. S. at 316.)

Sufficient mninmmcontacts with Pennsyl vania were
establ i shed, despite no physical presence in Pennsylvania, where
a defendant New York natural gas corporation signed a storage
agreenment with a Pennsylvania gas conpany that contenplated a
thirty year relationship; the Pennsylvania gas conpany reserved
st orage space For defendant; defendant intervened in the
Pennsyl vani a gas conpany’s tariff proceedi ngs and def endant

forwarded paynents to Pennsylvania. North Penn Gas v. Corning

Natural Gas, 897 F.2d at 691. Simlarly, a defendant Florida

2. (...continued)

mai nt ai ns conti nuous and substantial contacts with a forum

whet her or not those contacts are related to the cause of action.
Rel i ance Steel Products Co. V. Watson, Ess, Marshall & Enggas,
675 F.2d 587, 588 (3d Cir. 1982).
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boat manufacturer had sufficient contacts to be sued in New
Jersey where the boat manufacturer delivered a boat to the
plaintiff in New Jersey, a nechanic was sent to New Jersey to
repair the boat and significant mail and tel ephone contacts were

directed by the defendant to New Jersey. Mesalic v. Fiberfl oat

Corp., 897 F.2d at 701.
ORI ON' S PENNSYLVANI A CONTACTS

On a defendant’s notion to dismss for |ack of personal
jurisdiction, a plaintiff nust come forward with affidavits or
ot her conpetent evidence to establish the defendant’s contacts

with the forum st ate. Patterson by Patterson v. Federal Bureau

of Investigation, 893 F.2d 595, 603-604 (3d Cir. 1990). Based

upon the evidence presented, the Court finds that Oion has the
followi ng contacts with Pennsyl vania: 1) The contract contains a
negoti ated choice of |aw cl ause specifying Pennsyl vania | aw.
Pennsyl vani a choi ce of |aw replaced Florida choice of lawin the
origi nal proposed contract. 2) The parties anticipated that a
long termrelationship would ensue fromthe contract because
Oion woul d continue as manufacturer of the systemfor Stealth.
3) Oion directed mail, faxes and tel ephone calls concerning the
systemto Stealth in Pennsylvania. 4) The president of Oion,
John S. Lands (“Lands”), traveled to Pennsylvania to observe a
test of the system 5) The ability to make the systemwork in

t he t opography and geol ogi cal formations found in Pennsyl vani a

was considered inportant as part of preparation of the systemfor



national distribution, therefor the systemwould not be ready for
distribution until it passed Pennsyl vania testing.

Stealth al so asserts that the contract was signed in
Pennsyl vania and that other Orion representatives traveled to
Pennsyl vania for testing of the system | believe that Stealth
is stretching the truth in arguing that the contract was signed
in Pennsylvania. M review of the contract indicates that
Stealth’s officers signed the contract on June 22, 1994. Lands
signed the contract seven days later on June 29, 1994. This
difference in dates is consistent wwth the contract acceptance
procedure set forth in Lands’ letter of April 22, 1994, and
supports Orion’s position that it signed the contract in Florida.
Accordingly, | do not find Stealth’s signing the contract in
Pennsyl vania to be a significant contact of Orion wth
Pennsyl vania. Stealth' s assertion in an affidavit that
representatives of Orion traveled to Pennsylvania in February of
1995 is contradicted by Orion. Since Stealth does not identify
the representative of Oion, the date the representative cane to
Pennsyl vania or the specific acts perfornmed by the representative
in Pennsylvania, | do not credit this purported visit as a
significant contact.

Upon review of Orion’s relevant contacts with
Pennsyl vania, | believe that Orion has purposefully avail ed
itself of the rights and privileges of doing business in
Pennsyl vania. Wile the existence of a Pennsylvania choice of

| aw provision in and of itself is not dispositive in establishing
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personal jurisdiction, it does serve to reinforce Orion’s
pur poseful avail nent of the benefits and protections of
Pennsylvania's laws by entering into a contract that specified

t hat Pennsylvania | aw woul d govern. Burger King, 471 U S. at

482. The inportance of the strength, as a relevant contact, of
the choice of law provision in the contract here is augnented by
t he undi sputed fact that Oion had proposed Florida choice of |aw
and then accepted Pennsyl vani a choice of |aw through negoti ati on.
Further, the decision to follow Pennsylvania | aw, coupled wth
the long termagreenent for Oion to manufacture the systemfor a
Pennsyl vani a corporation, denonstrates a “deliberate affiliation
with the forumstate and the reasonable foreseeability of
possible litigation there.” 1d. Oion facilitated its
relationship with Stealth through tel ephone calls, faxes and nail
directed to Stealth in Pennsylvania. Lands representation of
Oion at a test of the systemin Pennsylvania is a substanti al
and purposeful contact with Pennsylvania which, coupled with the
under standi ng that the system would have to pass future testing

i n Pennsyl vania, shows that Orion had availed itself of the
privilege of conducting activities wthin Pennsylvania. Oion's
argunent that Lands was a passive visitor to Pennsylvani a

m sconstrues that concept. Wile in sone instances even a
physical presence within a state may not be a purposef ul
avai l ment of the privilege of conducting activities in the state,
here Orion nmade a positive choice to further its contract by

sendi ng Lands to Pennsyl vani a.



Whet her personal jurisdiction conports with fair play
and substantial justice requires analysis of the follow ng five
factors: 1) The burden placed upon the defendant, 2) the interest
of the forumstate in the litigation, 3) the interest of the
plaintiff in obtaining relief, 4) the interstate interests of
obtai ning the nost efficient resolution of the controversy and 5)
the shared interests of the “states in furthering fundanent al

substantive social policies.” Asahi Mtal Industry Co. V.

Superior Court, 480 U S. 102, 113 (1987).

The burden placed upon Orion of defending this suit in

Pennsyl vania is not severe. See Mesalic v. Fiberfloat Corp., 897
F.2d at 701 (Burden placed upon Florida corporation to defend
[itigation in New Jersey “is not severe by today’'s standards”).
Pennsyl vani a has an overriding interest in providing a neans of

redress for its residents. McGee v. International Life | nsurance

Co., 355 U. S. 220, 223 (1957). Stealth obviously believes that
it isentitled torelief for Oion’s breach of contract. There
IS no evidence that the interests of either Florida or

Pennsyl vani a woul d be better served dependi ng upon where this
case is heard. Nor is their evidence that Stealth’s interests
are outweighed by Oion's interests. Accordingly, Oion’s
defense of this matter in Pennsylvania would not offend
traditional notions of fair play and substantial justice.

FORUM NON CONVENI ENS

Havi ng determ ned that personal jurisdiction over Orion

in Pennsylvania is proper in this matter, the Court now turns to

v



Oion’s notion to transfer this matter to the Mddle District of
Fl ori da based upon forum non conveniens. Oion's Mtion to
Transfer is made pursuant to 28 U.S.C. 8 1404(a) which provides:
For the conveni ence of the parties and witnesses, in
the interest of justice, a district court may transfer
any civil action to any other district or division
where it m ght have been brought.
The proposed transferee court nust also be one in which venue is
proper. The Mddle District of Florida is an appropriate venue
for this case because nany events relating to this |aw suit
occurred in that jurisdiction and Oion is located in that
jurisdiction. See 28 U . S.C. 88 1391(a).
Al t hough the district court is vested with a w de

di scretion in naking the transfer decision, the burden of

justifying the transfer is on the noving party. Plum Tree, Inc.

v. Stocknent, 488 F.2d 754, 756 (3d Cir. 1973); Leonardo Da
Vinci's Horse, Inc. v. OBrien, 761 F. Supp. 1222, 1229 (E. D. Pa

1991). The factors which the court nmay consider in ruling on a
notion to transfer are:

1. the plaintiff's choice of forum

2. rel ati ve ease of access to sources of proof;

3. availability of compul sory process for attendance
of unwilling w tnesses and cost of obtaining
attendance of willing wtnesses;

4. possibility of view of the premses, if
appropri ate;

5. all other practical problens that nake trial of a
case easy, expeditious and inexpensive; and

6. factors of public interest, including the

relationship of the comrunity in which the courts
and jurors are required to serve to the
occurrences that give rise to the litigation



@Qlf Gl Corp. v. Glbert, 330 U S. 501, 508-09 (1947); Nationa
Mortgage Network, Inc. v. Hone Equity Centers, Inc., 683 F. Supp.

116, 119 (E.D.Pa. 1988).
The Third Grcuit has stated that the plaintiff's
sel ection of a proper forumis a "paranount consideration” and

shoul d not be "lightly disturbed.” Shutte v. Arnto Steel Corp.,

431 F.2d 22, 25 (3d Cr. 1970). A balancing of the other choice
of forum considerations is, however, equally as inportant as the
plaintiff's initial choice of forum Stealth has chosen the
Eastern District of Pennsylvania as its favored forumfor the
l[itigation of the present controversy. Stealth is a Pennsylvania
resident wwth its principal place of business in this state and
it is evident that many of the relevant events underlying this
controversy occurred in Pennsylvania and Florida. Wen the
central facts of a |lawsuit occur outside the chosen forum state,
a Plaintiff's selection of that forumis entitled to |ess

def er ence. See National Mrtg. Network, Inc. v. Hone Equity

&rs., Inc., 683 F. Supp. 116, 119 (E.D. Pa. 1988). In this

case, central facts of the case occurred in both Pennsylvania and
Florida, therefor the deference owed to Stealth’s choice of forum
IS substantial.

Rel evant docunments and ot her sources of proof are
likely to be |ocated in Pennsylvania and Florida. Accordingly,
nei ther retaining venue in Philadel phia nor transferring the case
to Olando wll offer substantially greater ease of access to

this evidence. To the extent that it may be necessary to
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subpoena unwi I | ing witnesses, conpul sory process under Fed. R
Cv. P. 45(e) would be available in either the Mddle District of
Florida or this District.

Orion conplains that many witnesses central to the
presentation of its case reside in Florida, are not under its
control and will not travel to Pennsylvania for the trial of this
matter. Oion fails to identify any specific wtnesses that it
will need to call who refuse to testify in Pennsylvania. But
assum ng that those w tnesses exist and conceding that this
factor weighs in favor of transfer, the weight in favor of
transfer is due mnimal significance. First, there are also
likely to be Pennsyl vania w tnesses who prefer not to testify in
Florida, a factor that weighs in favor of Stealth. Further,
al ternative procedures for preserving the testinony of Florida
W t nesses de bene esse, such as videotape depositions, wll allow
Oion to present the testinony that it desires wi thout requiring
the witness to travel to Pennsylvania. Accordingly, this factor
gives little weight to Orion’s argunent.

It is nore likely that a visit to Stealth’s property
woul d be required than a visit to Orion’s property, since
unsuccessful testing of the systemoccurred in Pennsylvania and
successful testing occurred in Florida. For view of prem ses
pur poses, the District Court for the Eastern District of
Pennsyl vania is far nore conveniently | ocated.

Finally, there is no unique public interest in having

this case tried in either Pennsylvania or Florida. The
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communities with perhaps the nost direct interest in the
resolution of this dispute are |ocated in Pennsylvania and
Florida. Wile both states have an interest in protecting the
rights of their citizens who enter into contracts, there is no
evidence that the interests of one state override the interests
of the other.

Because it appears that the Eastern District of
Pennsyl vania is Stealth’s chosen forumand al so that the nost
likely property to be viewed is in Pennsylvania, while all other
factors weigh evenly in favor of either hearing this matter in
Pennsyl vania or Florida, Oion has failed to neet its burden to
have this case transferred. Accordingly, the Court will deny
Def endant's Motion for Transfer under 28 U S.C. § 1404(a) to the
M ddle District of Florida.

CONCLUSI ON

For the reasons stated in this Menorandum the Court
concludes that Orion’s contacts with Pennsylvania, related to
this matter, are sufficient to confer personal jurisdiction in
this Court over Orion. Such jurisdiction does not offend
traditional notions of fair play and substantial justice.
Finally, a balancing of the factors on Oion’s notion to transfer
favor not transferring this matter to the Mddle District of

Florida. Accordingly, Oion’s notions wll be denied.
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