IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Hel | er Fi nancial 1nc. : CVIL ACTI ON
V. :
Presi denti al Associ at es 5 No. 96-4575

VEMORANDUM AND ORDER

SHAPI RO, District Judge Sept ember 17, 1997

Hell er Financial ("Heller") seeks to foreclose on the
nortgage on four residential office buildings which, with an
of fice building and parking garage, make up "Presidential City"
in Phil adel phia. Heller has noved for prelimnary injunctive
relief and for summary judgnment. The notions are opposed by
Def endant Presidential Associates ("Presidential”). Presidentia
asserts countercl ai ns, opposed by Heller.

Before the court is the notion of Kenneth Bogdanof f
("Bogdanoff"), to intervene to protect his interest in a note
signed by Presidential. Both Heller and Presidential oppose the
notion to intervene. Bogdanoff's notion to intervene will be
deni ed.

Di scussi on
1. Facts

Presidential, a limted partnership, has owned
Presidential City since 1985. In August, 1989, Heller | oaned
Presi dential the principal sumof $32,100,000, secured by the
four apartnent buildings at Presidential Gty. In 1993,

Bogdanoff financed Presidential's purchase of four residential



boilers for these apartnment buildings. Presidential signed a
prom ssory note ("the Note") on Cctober 1, 1993 for $380, 892. 00;
Bogdanoff clains no principal or interest (at 10% per annum has
been paid on the note. K. B. Br. at 2. Bogdanoff confessed

j udgnent agai nst Presidential; the judgnent was entered in state
court QOctober 25, 1996, long after Heller's nortgage was
recorded. The confessed judgnent was subsequently opened.
Presidential clainms the boilers are unsuitable, the note was
fraudul ently induced, and Bogdanoff is an unsuitable payee under
the Note. Def. Br. at 4. The di spute between Bogdanoff and
Presidential is the subject of two actions in state court,

Kenneth J. Bogdanoff v. P.A Gty, Inc., Philadel phia C C P.

Cct ober Term 1996, No. 2362; P.A. City, Inc. v. Enerqgy Partners,

Inc., Philadelphia C.C P., January Term 1995, No. 1075. |[d.
On June 25, 1996, Heller filed this action seeking the

appoi nt of a receiver pendente lite and foreclosure on the

Presi dential nortgage. The court appointed a tenporary receiver
in August, 1996. Presidential asserted affirmative defenses to
Heller's claimthat Presidential had defaulted; Presidential also
filed counterclains alleging Heller breached a rel ease clause in
the Mortgage. Heller has since noved for summary judgnent. On
January 31, 1997, Bogdanoff filed this notion to intervene
pursuant to Fed. R Cv. P. 24(a).

2. | nterventi on by Ri ght

There are four necessary pre-conditions to intervention

by right. Fed. R Cv. P. 24(a).



Under Rule 24(a)(2), a person is entitled to
intervene if (1) the application for
intervention is tinmely; (2) the applicant has
a sufficient interest in the litigation; (3)
the interest may be affected or inpaired, as
a practical matter by the disposition of the
action; and (4) the interest is not
adequately represented by an existing party
inthe litigation

Harris v. Pernsley, 820 F.2d 592, 596 (3d Gr. 1987), cert.

deni ed, 484 U.S. 947 (1987). Failure to satisfy any of the four
requi renents precludes an applicant frominterveni ng under Rule

24(a)(2). School Dist. of Philadelphia v. Pennsylvania MKk

Marketing Bd., 160 F.R D. 66, 68 (E.D. Pa. 1995) (citation

omtted).

It is doubtful the proposed intervention is tinely.
The action was filed in June, 1996 and extensive hearings held on
the notion to appoint a receiver. On July 31, 1996 the court
appoi nted a tenporary receiver pending a final determ nation of
plaintiff's notions. The record is closed. Mdtions to increase
t he powers of the receiver and for summary judgnent are pendi ng.
But since novant clainms not to have known of the order appointing
a tenporary receiver until |ate Novenber, 1996, it wll be
assuned his notion is tinely. However, the novant's interest in
the proceedings is insufficient for intervention as of right.

Bogdanoff cites Muwuntain Top Condom nium Ass'n v. Dave

St abbert Master Builder, Inc., 72 F.3d 361 (3d Gr. 1995) in

support of his notion to intervene. In Mpuntain Top, condom ni um

owners sought to intervene in litigation involving a
reconstruction escrow fund established with insurance proceeds

from hurricane danmage. The existence of a separate fund within



the district court's power was critical in Muntain Top. The

fund was established to benefit the owners of the condom ni um
units. Only by intervening could they have access to the court
controlling the fund. |If they were not allowed to intervene,
they could "be the beneficiaries of an enpty and worthl ess
trust." |d. at 368.

That is not the case here. The court’s appoi ntnent of
a tenporary receiver does not establish an escrow fund.
Bogdanoff presently has | egal recourse against Presidential, and
IS pursuing an action against Presidential in state court. The
resolution of Heller's foreclosure action does not |eave him
W t hout | egal recourse against Presidential. A decision in
Heller's favor will not affect Bogdanoff's ability to recover a
j udgnent agai nst Presidential in state court. It wll dimnish
the property available to satisfy a judgnment, but an office
bui | di ng and par ki ng garage remai n unencunbered by the nortgage.
The possible reduction in Presidential assets is not sufficient
ground for intervention by right.

In general, a nmere economc interest in the

outcome of the litigation is insufficient to

support a notion to intervene. . . . Thus,

the nere fact that a lawsuit may inpede a

third party's ability to recover in a

separate suit ordinarily does not give the

third party aright to intervene. . . . |If

[the owners'] only interest in the present

case was to ensure that [the condom nium

associ ation] would have sufficient resources

to satisfy any judgnment they nmay be able to

obtain in the territorial court action, the

district court's reasoning and [decision to

deny the notion to intervene] would be sound.

Mountain Top, 72 F.3d at 366.




Bogdanoff's "nere econonmi c" interests nmay be affected
or inpaired by the outcone of this litigation only to the extent
his security for Presidential's debt is inadequate, i.e., to the
extent he extended credit for fixtures attached to the realty
W t hout a waiver of the prior nortgage lien. Bogdanoff is not
precl uded from obtaini ng judgnent agai nst Presidential and
executing on Presidential property not subject to Heller's Ilien.

There is no showi ng that Presidential does not
adequat ely represent Bogdanoff's interest in this litigation.
Wi | e Bogdanoff and Presidential are at odds in state court, they
have a common interest in opposing the receivership sought by
Hel |l er and foreclosure on the all eged nortgage default.

Presi dential has vigorously defended Heller’s attenpted
foreclosure and the intervention of Bogdanoff is unnecessary to
protect whatever interest it may have.

Bogdanoff has failed to show that he has sufficient
interest inthe litigation and that his interest is not
adequately represented by Presidential. An appropriate order

foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Hel | er Fi nancial 1nc. : CVIL ACTI ON
V. :
Presi denti al Associ at es No. 96-4575
ORDER

AND NOW this 17th day of Septenber, 1997, upon
consi deration of the Application of Kenneth Bogdanoff to
| ntervene, and the Menorandum of Law in Support Thereof, it is
ORDERED t hat :

Kennet h Bogdanoff's notion to intervene as a matter of
right, pursuant to Fed. R Gv. P. 24(a), is DEN ED.




