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MEMORANDUM

This menorandum foll ows an order dated July 21, 1997,
denyi ng petitioner Sonny Signo's notion to vacate, set aside or
correct sentence, 28 U.S.C. § 2255.°

Petitioner asserts four grounds for setting aside or
nmodi fying his February 27, 1997 sentence:?® (1) petitioner is
innocent; (2) his guilty plea was unlawfully induced and was
i nvoluntary and w thout an understanding of the charges and
consequences of the plea; (3) the government wi thheld excul patory
material; and (4) his counsel was ineffective.

On Novenber 14, 1996, the governnent filed aninformation

charging petitioner with one count of mail fraud, 18 U . S.C. § 1341.

! Probabl e cause does not appear to exist for a

certificate of appealability. 28 U.S.C. 8§ 2253(c)(1). In
addition, petitioner does not raise an issue of material fact to
justify a hearing. See United States v. Essig, 10 F.3d 968, 976
(3d Cir. 1994). Before looking at materiality, it must first be
deter m ned whet her the failure to object at sentencing or on direct
appeal constituted a procedural waiver. 1d. If no waiver, it then
beconmes necessary to inquire whether the alleged error is serious
enough for consideration under 8 2255. 1d. at 976-77.

2 On February 27, 1997, defendant was sentenced to 12
nont hs and one day inprisonnent, followed by three years of
supervi sed rel ease.



The crimnal conduct involved was the creation, using various
al i ases, of a series of fake conpani es. Each conpany had no office
but was nerely a tel ephone answeri ng servi ce and a post office box.
The conpanies solicited businesses that use industrial cutting

bl ades with the prom se of a “revol uti onary shar peni ng process” at
a significantly higher price than the industry standard. The
process, however, was not hing nore than ordi nary shar peni ng plus a
coat of black spray pai nt. When busi nesses di scovered the fraud or
creditors came knocking, petitioner would create a new conpany
using a different alias.

On January 7, 1997, a quilty plea hearing was held at
whi ch petitioner acknow edged t hat the government’s proffer of the
crimnal facts was accurate. He also admitted his guilt duringthe
hearing and in a witten pl ea agreenent that he testified to having
read, understood and signed.? According to his Presentence
| nvestigation Report, during his post-plea interview —

[t] he subject admitted his guilt noting he

| earned this scam from ot her Gypsies. G ven

his guilty plea, his statenents to authorities

with regard to his role in the offense, and

the statenments made to this office, it has

been determ ned that the defendant has denon-

strated a recognition and affirmati ve accep-

tance of personal responsibility for his
crim nal conduct .o

8 Rule 11(c) of the Federal Rules of Crimnal
Procedure requires the district court to “informthe defendant of,
and determ ne that the defendant understands,” a “laundry |ist of
i nformati on regardi ng defendant’s rights and the consequences of
his or her plea.” United States v. Ceary, 46 F.3d 307, 310 (3d
Cr. 1995). At the gquilty plea hearing, the neaning and
consequences of the plea were fully revi ened.
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PSR § 25. No objection was made to the Presentence Report before
or at sentencing.*

| —Actual I nnocence: Under 28 U.S.C. § 2255, petitioner
nmust assert "a fundanental defect which inherently results in a

conplete mscarriage of justice." United States v. Essig, 10 F. 3d

968, 977 (3d Cir. 1994) (citing Hll v. United States, 368 U. S

424, 428, 82 S. Ct. 468, 471, 7 L. Ed. 2d 417 (1962)). Here, the
claimis that petitioner is “actually innocent” because a person
nanmed Steve Stevers created the fictitious businesses. In his
statenent to the FBI, however, petitioner stated that he used the
alias “Steve Stevers” and that no such individual existed. FB
Statenent at 5 (Aug. 28, 1993). Petitioner did not object to the
Presentence Report, which identified “Steve Stevers” as one of his
aliases. PSR, Identifying Data. Petitioner has admtted his guilt
— and to having used various aliases —on no fewer than four
occasions: in his confession to the FBI, at the plea hearing, in
the interview with the probation office, and at sentencing.® It
cannot be said that “a fundanental defect” in the nature of “actua
I nnocence” occurred in these proceedings.

Il — Unlawfully Induced Guilty PIea: “A habeas

petitioner faces a heavy burden in chall engi ng t he vol untary nature

4 At sentencing, petitioner filed a notion for
downwar d departure for extraordinary fam |y responsibilities, which
was deni ed. Cuidelines Manual, 8§ 5H1.6.

> Facts set forth in a presentence report may be
relied on when their accuracy is not challenged. United States v.
Wat ki ns, 54 F.3d 163, 166-67 (3d Cir. 1995).
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of his guilty plea, for the plea hearing is specifically designed
to uncover hidden prom ses or representations as to the conse-

quences of a qguilty plea.” Lesko v. Lehman, 925 F.2d 1527, 1537

(3d Cir. 1991). “’[T] he representations of the defendant, his
| awyer, and the prosecutor at [a plea] hearing, as well as any
findings nmade by the judge accepting the plea, constitute a
form dable barrier in any subsequent collateral proceedings.
Sol etm decl arations in open court carry a strong presunption of

1 1 6

veracity. Id. (quoting Blackredge v. Allison, 431 U. S. 63, 73-

74, 97 S. Ct. 1621, 1629, 52 L. Ed. 2d 136 (1977)). Neverthel ess,
m sunder st andi ng, duress or m srepresentation by others nmay nake

the guilty plea constitutionally inadequate. Bl ackredge, 431 U. S.

at 75, 97 S. . at 1629-30.

Here, petitioner cl ains having had difficulty understand-
ing the plea proceeding, which was conducted in English, because
Romanian is his primary |anguage.’ Yet, a careful review of the
transcri pt does not disclose any | ack of conprehension on his part
—and this conplaint is set forth for the first time in his

petition. At the plea hearing, he answered a series of questions

6 The sanme judge who presides over the original

conviction and sentencing is in a unique position to review and
di sm ss conclusory allegations in a subsequent 8§ 2255 proceedi ng.
Bl ackredge, 431 U.S. at 74 n.4, 97 S. . at 1629 n. 4.
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At a brief point during the hearing, petitioner may
have had difficulty hearing. Tr. at 7 (Jan. 7, 1997). Wen | ater
asked whether he could read, wite and understand English, he
answered “Yes.” 1d. at 12-13. His 8 2255 nowclains ineffective
assi stance of counsel in part because of the need for an
interpreter. Nothing in the course of the proceedi ngs, however
suggests that such a need exi sted.
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clearly and conpetently w thout any indication of a problemin
understanding English. Tr. at 7, 12-13 (Jan. 7, 1997). Accord-
ingly, his clainmed inability to understand the nature and conse-

quences of the plea nust be rejected as not credible. C. Gonzal ez

v. United States, 33 F.3d 1047, 1051 (9th Cir. 1994) (Court

Interpreters Act); Valladares v. United States, 871 F. 2d 1564, 1566

(11th Cir. 1989) (“To all ow a defendant to remain sil ent throughout
the trial and then . . . assert a claimof inadequate translation
woul d be an open invitation to abuse.”).

The petition al so states that petitioner was under duress
—the fear of an individual naned Steve Stevers —throughout the
pl ea and sent enci ng proceedi ngs. At the plea hearing, however, the
foll ow ng exchange occurred:

THE COURT: . . . Whose decisionisit to plead guilty
to this charge of mail fraud?

THE DEFENDANT: My deci si on.

THE COURT: And have you had enough tinme to think
about it and decide whether or not pleading guilty here
is the right and best thing for you to do under all the
ci rcunst ances?

THE DEFENDANT: Yes, sir.

THE COURT: Is it correct that nobody has pushed you
or forced you or required you in any way to plead guilty,
is that correct?

THE DEFENDANT: That's correct.

THE COURT: Isit alsocorrect that nobody has offered
or prom sed you anything of any kind to get you to pl ead
guilty, except what it says in so many words in the
guilty plea agreenent that you signed. |Is that also
correct?

THE DEFENDANT: That is correct.
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Tr. at 11-12 (Jan. 7. 1997). There has been no show ng of
i nvol untariness or duress in regard to the plea hearing or the
sentencing, and the record does not support this claim

1l —Governnent Wthheld Excul patory Evi dence: I n
order to prevail on a Brady claim a petitioner nust prove: 1)
prosecutorial suppression after a defense request; 2) the evidence
was excul patory or favorable to defendant; and 3) the evi dence was

material toissues at trial. Mworev. Illinois, 408 U. S. 786, 794-

95, 92 S. Ct. 2562, 2568, 33 L. Ed. 2d 706 (1972); United States v.

Perdono, 929 F.2d 967, 970 (3d G r. 1991). Here, the clai mnust
fail because of procedural waiver or, in the alternative, |ack of
excul patory effect and materiality.

Petitioner did not nmake this argunent heretofore. See
supra note 1; Essig, 10 F.3d at 976, 977 n.25. Even if not
procedural | y wai ved, the handwriting evidence i n questi on does not
appear to have been excul patory. Moreover, it is unlikely that it
woul d have made a difference at a trial given the overwhel m ng
evi dence agai nst petitioner.

|V —Ineffective Assistance of Counsel: The two-step
anal ysis of ineffective assistance of counsel is, first, that
counsel’s representation was below an objective standard of
reasonabl eness and, if so, second, a reasonable probability that,
but for counsel’s errors, the result would have been altered.

Strickland v. Washington, 466 U S. 668, 687-88, 694, 104 S. C

2052, 2064, 2068, 80 L. Ed. 2d 674 (1984); see Hill v. Lockhart,
474 U.S. 52, 106 S. C. 366, 88 L. Ed. 2d 203 (1985) (applying
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Strickland to ineffective assistance claim arising out of plea

process). The burden of proof upon a petitioner is heavy inasnuch
as there is a “strong presunption that counsel’s conduct falls
within the wde range of reasonable professional assist-

ance . . . .” Strickland, 466 U S. at 689, 104 S. C. at 2065.

Petitioner contends that his counsel was i neffective for
not conducting an investigation to establish that petitioner was
not “Steve Stevers,” the individual nowallegedto have created the
fictitious businesses, opened business accounts with vendors and
def rauded custonmers.® | n applying the “reasonabl eness” standard of

Strickland, our Court of Appeals has stated that —

The reasonabl eness of counsel’s acti ons nmay be
affected by the defendant’s actions and
choices, and counsel’s failure to pursue
certain investigations cannot be later
chal | enged as unreasonabl e when t he def endant
has given counsel reason to believe that a
line of investigation should not be pursued.

United States v. Gray, 878 F.2d 702, 710 (3d Cir. 1989).

As noted above, petitioner gave the FBI a statenent in
whi ch he admitted using the alias “Steve Stevers” and that no such
person existed. See FBlI statenment at 5, 9 (Aug. 28, 1993). Nor
did petitioner object tothe Presentence Report’s statenment that he
used this alias. PSR, ldentifying Data. Therefore, his counsel
had no reason to conduct an investigation into whether another
i ndi vi dual named Steve Stevers was actually responsible for the

f raud.

8 At the plea hearing, petitioner testified that he
was satisfied with his attorney. Tr. at 13 (Jan. 7, 1997).
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Petitioner also contends that his counsel should have
contested the adnmi ssibility of his statenment to the FBI. Again, he
does not provide any evidence that he requested his counsel to
challenge the admissibility of the FBI statenent. In short,
petitioner has not “overcone the strong presunption that . . . the
chal | enged action 'm ght be considered sound trial strategy.'”

Gay, 878 F.2d at 710 (quoting Strickland, supra).

Edmund V. Ludwi g, S.J.



