IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARNELL WATKI NS : CIVIL ACTI ON
V.
K- MART CORPORATI ON, et al . : 96- 4566

VEMORANDUM AND ORDER

HUTTON, J. Septenber 17, 1997

Presently before the Court are Third Party Defendant D gby
Truck Line, Inc.’s (“Digby”) Mdtion to Strike Demand for Trial De
Novo, or in the Alternative to Permt Trial On the Liability and
Damage | ssues as Between K-Mart Corporation and Di gby Truck Line,
Inc., and Defendant K-Mart Corporation’s (“K-Mart”) response

t her et o.

| . BACKGROUND

This case presents the issue of whether under Local Rule
53.2(6) a party who has won in court-annexed arbitration as to
damages may seek a trial de novo solely as to liability.

Plaintiff, Darnell Watkins (“VWatkins”), was an enpl oyee of
Di gby. Digby had a contract with Defendant K-Mart, under which
Digby was a carrier for K-Mart. It is undisputed that Watkins
was injured within the scope of his enploynent at Digby while

making a delivery at a K-Mart distribution center.



Wat ki ns sued K-Mart, and K-Mart in turn inpleaded D gby
pursuant to an indemication clause in the contract between them
The Court referred the case to court-annexed arbitration under

Local Rule of G vil Procedure 53.2.

Wat ki ns did not appear at the March 7, 1997 arbitration.
Nevert hel ess, Digby and K-Mart litigated the i ndemification
issue. The arbitrators found in favor of K-Mart as to liability,
but, as K-Mart did not bring docunentation to support its claim
for litigation expenses, found Digby liable for zero damages.

K-Mart denmanded a trial de novo on April 7, 1997, just
within the 30 day limtations period. See E.D.Pa. R 53.2(6).

In its demand, it requested trial de novo only with respect to
the determ nati on of danages. Under Rule 53.2(6), any portion of
an arbitration award for which trial de novo has not be tinely
sought becones a final judgnent. Therefore, K-Mart sought to
have the liability determnation in its favor becone final, and
relitigate only the issue of damages.

Di gby now argues that K-Mart should not be entitled to
restrict the trial de novo to the damages issue alone. It states
that it had no reason to appeal the liability determ nation
because it effectively had won the arbitration by being found
liable for zero danages. It further states that its failure to
demand a trial de novo as to liability within the limtations

period was due solely to the fact that K-Mart served Digby its



own demand for trial de novo after the limtations period had

al ready expired.

1. DI SCUSSI ON

In its present Mdtion, D gby requests that: (1) K-Mart’s
demand for trial de novo be stricken due to K-Mart’s all eged
failure to participate in the arbitration in a “nmeani ngful
manner;” (2) K-Mart should not be permtted to obtain a trial de
novo solely on the issue of damages; and (3) should the Court
find that K-Mart can pluck out only the damages issue, D gby
shoul d be granted a trial de novo as to liability in order to

avoid injustice. These contentions will be addressed in turn.

A. Digby's Mdtion to Stri ke Denied

The first issue is whether K-Mart’'s performance at the
arbitration was so deficient as to justify striking its present
nmotion for a trial de novo.

Local Rule of Cvil Procedure 53.2(5)(C) provides: “In the
event ... that a party fails to participate in the trial in a
meani ngf ul manner, the Court may inpose appropriate sanctions,

i ncluding, but not limted to, the striking of any demand for a
trial de novo filed by that party.” D gby argues that K-Mart’s
failure to produce evidence of its litigation expenses
constituted a failure to participate at trial in a “nmeaningful

manner,” requiring the Court to strike K-Mart’s demand for trial
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de novo. However, Digby cites no authority to suggest that K-
Mart’'s performance was so deficient as to fall wthin the nmeaning
of the Rule. The single unpublished opinion it cites, MHale v.

Al con Surgical, Inc., 1992 W. 99658 (E. D.Pa. April 29, 1992)

(finding participation not neani ngful where plaintiffs elected to
t ake Mexi can vacation rather than appear at arbitration and
plaintiffs’ counsel rested case after fifteen m nutes), was

reversed on appeal. See McHale v. Alcon Surgical, Inc., 993 F. 2d

224 (3d Gir. 1993).
The Court finds that K-Mart’s performance at the arbitration
was sufficiently “nmeaningful” to avoid the striking of its demand

for trial de novo. See Gaeth v. Wagner, 159 F.R D. 20, 21

(E.D. Pa. 1994) (participation in arbitration sufficient where
def endant presented no w tnesses or docunentary or tangible

evidence); David v. Klinow cz, 1988 W. 74896, *2 (E.D.Pa. July

12, 1988) (plaintiff not barred fromreceiving trial de novo
where neither she nor her attorneys appeared at arbitration). As
t he Honorable Stewart Dal zell noted in MHale, Local Rule
53.2(5)(C)'s purpose is only to discourage parties from going

t hrough the notions of arbitration and then demand a trial de

novo. See McHal e, 1992 WL 99658 at *2. Such conduct woul d

frustrate the efficiency goals of court-annexed arbitration.
Here, K-Mart litigated the dispute in a neaningful manner--

actually winning on the question of liability. |Its failure to



produce sufficient evidence of its litigation expenses is not the
ki nd of perfunctory conduct that the Rule was intended to deter.
Therefore, Digby’'s notion to strike K-Mart’s demand for trial de

novo i s deni ed.

B. Liability and Damage | ssues Not Segregabl e

The second issue is whether K-Mart can obtain a trial de
novo solely on the issue of damages.
Local Rule of Givil Procedure 53.2(6) provides in rel evant

part:

In a case involving multiple clainms and parties, any segregabl e
part of an arbitration award, concerning which a trial de novo has not
been demanded by the aggrieved party before the expiration of the thirty
(30) day time period provided for filing a demand for trial de novo,
shal | become part of the final judgnent with the sane force and effect
as a judgnent of the Court in a civil action, except that it shall not
be the subject of appeal

Inits demand for trial de novo, K-Mart sought to
“segregate” the damages issue that it lost at arbitration from
the liability issue that it won. In the present notion, D gby
argues that the Rule should be interpreted to provide for the re-
litigation of wholly segregable clains, not the separate
liability and damage issues within a single claim

There is no case law interpreting this aspect of Rule
53.2(6), and neither party offers any |legal authority in support
of its position. 1In a sinmlar case, the Mddle District of
Florida held that a party could not obtain a trial de novo only

as to its own claim excluding the opposing party’s counterclaim



See Action Othopedics, Inc. v. Technedica, Inc., 775 F. Supp.

390, 391 (MD.Fla. 1991). However, in Action Othopedics, the

| anguage of the rule at issue was very different fromRule
53.2(6). It stated: “Upon demand for trial de novo the action
shal | be placed on the cal endar of the Court and treated for al
purposes as if it had not been referred to arbitration.” [d. In
so deci ding, however, the Court made an argunent applicable to

the present situation:

Al'l owi ng denand for trial de novo only as to a portion of an
arbitration award woul d greatly weaken the Court Annexed Arbitration
Program ..[Plarties would not be able to rely on an arbitration award as
the final word in their litigation with another party. Oten, a party
iswilling to accept an arbitration award as to the entire conflict with
anot her party as long as the whole nmatter is resolved. However,
allowing partial demands for trial de novo would encourage | awers to
wait until the last hour to file a denmand for trial de novo as to a
portion of the arbitration award in order to gain a strategi c advant age.
Al'l owi ng such a demand places the party, who is willing to accept the
arbitration award as to the entire action, at a di sadvantage. They
woul d be tine barred fromfiling a denand for trial de novo as to the
rest of the arbitration award that is not beneficial to their interests.
This clearly creates an unjust result, and would likely lead to all
parties filing a demand for trial de novo when they are only slightly
dissatisfied with the arbitration results. The benefits of arbitration
woul d be nonexi stent.

The Court finds this reasoning persuasive in the present
case. Here, K-Mart engaged in precisely the litigation strategy

predicted in Action Orthopedics. |If condoned, this conduct would

underm ne the efficiency goals of court-annexed arbitration.
Rul e 53.2(6) could not have been intended to encourage this
result. Therefore, the Court finds that Rule 53.2(6) does not
aut horize the “segregation” of the liability and damages
conponents of an arbitration award for trial de novo.

Accordingly, K-Mart is not entitled to restrict the scope of its
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trial de novo to the issue of danmages, and nust allow Di gby a
second bite at the liability question.

As the Court has granted Digby’ s notion on the above ground,
it need not reach Digby's third argunent that it is entitled to
trial de novo in order to avoid an unjust result.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DARNELL WATKI NS : CIVIL ACTI ON
V. .
K- MART CORPORATI ON, et al. . 96- 4566
ORDER

AND NOW this 17th day of Septenber, 1997, upon
consideration of Third Party Defendant Di gby Truck Line, Inc.’s

Motion to Strike Demand for Trial De Novo, or in the Alternative
to Permt Trial On the Liability and Damage | ssues as Between K-
Mart Corporation and Digby Truck Line, Inc., IT IS HEREBY ORDERED

that Third Party Defendant's Mtion is GRANTED.

BY THE COURT:

HERBERT J. HUTTON, J.



