IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES : CR'M NO 95-406-1

V. :
THOMAS Tl EDEMANN : (CIV. NO. 97-3997)
NORMVA L. SHAPI RO, J. Sept enber 12, 1997

VEMORANDUM AND ORDER

Petitioner, in his original notion to vacate or set aside
sentence under 28 U. S.C. 8 2255, alleges ineffective assistance
of counsel for the follow ng reasons:

1) Prior counsel failed to challenge the accuracy of
petitioner’s crimnal history category;

2) Prior counsel failed to bring forth evidence of
petitioner’s assistance to | aw enforcenent agenci es other than
federal ; and

3) Prior counsel failed to request departure fromthe
United States Sentencing Guidelines under Sentencing Guideline §
5H.

In addition, defendant personally filed a Suppl enent al
Menmor andum i n support of his notion under 28 U S.C. 8 2255 in
1

order to raise additional issues his |awer failed to raise.

Attached to the submission is an affidavit stating the history of

! Defendant al so subnmitted a Modtion to Suppl enent the record
and Al l ow Hybrid Representation. However, the Defendant has no
“right to counsel when nounting collateral attacks upon their
convictions.” Pennsylvania v. Finley, 481 U S. 551, 555 (1987).
The Motion to All ow Hybrid Representation is denied.




his state and federal prosecutions to which nunmerous docunents
are attached pertaining to his state charges as well as a nunber
of federal pretrial orders.

On Decenber 4, 1995, the defendant entered a plea of guilty
to attenpt to possess with intent to distribute phenyl-2-
propanone (Count 2). Defendant was sentenced on April 16, 1996,
at offense level 23 (26 |less 3 for acceptance of responsibility)
and crimnal history category V (crimnal history of VI based on
14 points was deened to overstate the seriousness of defendant’s
crimnal history category). The court granted a notion under
Sentencing CGuideline 8§ 5K1.1 and reduced defendant’s sentence to
75 nonths foll owed by 5 years supervised rel ease, a fine of
$5, 000, and a special assessnent of $50.00. Defendant appeal ed
his sentence and it was affirnmed by the Court of Appeals on

February 5, 1997.

Def endant’s Origi nal Mtion

The 1995 guidelines in effect on the date of sentencing were
used, rather than the guidelines in effect when the offense was
commtted in 1990, because the court and counsel believed themto
be nore favorable to defendant.? Because this notion can only be
understood as an effort to obtain a sentencing reduction, no
| onger avail able under Fed. R Cv. P. 35, under the alleged

gui se of ineffective assistance of counsel, the notion wll be

’Thi s concl usi on was based on the fact that the amendment to
the rules allowing an additional 1 point reduction for early
acceptance of responsibility becane effective Novenber 1, 1992.
(U. S. Sentencing Cuidelines Manual, Appendi x C, anendnent 459).



deni ed wi thout an evidentiary heari ng.

DI SCUSSI ON

Def endant’s i neffecti veness of counsel claimis controll ed

by Strickland v. Washington, 446 U.S. 668 (1984). To establish

i neffective assistance of counsel, defendant Ti edemann nust show
both: (1) counsel’s performance fell below an objective standard
of reasonabl eness; and (2) counsel’s deficient performance
prejudi ced the defendant; so that the result was in an unreliable
or fundanentally unfair outconme of the proceeding. |d. at 687.
Judi cial scrutiny of counsel’s performance nust be highly
deferential. 1d. at 687. A def endant nust overcone the
presunption that, under the circunstances, counsel’s actions
m ght be considered sound strategy. 1d. at 689. Here,
defendant’s prior counsel properly addressed all rel evant
sentencing i ssues. Defendant has failed to show prejudice from

any alleged errors. Defendant fails to neet the Strickland

bur den.

A. Def endant clains his Crimnal Hi story Points were not

properly cal cul at ed.

Def endant clains the 1990 Sentencing CGuidelines should
govern his claim |If they were nore favorable, defendant is
correct and counsel’s failure to insist on their application
m ght have been ineffective assistance. The court wll therefore
apply the 1990 guidelines to see if using the 1995 gui delines was
prej udici al .

Based upon the 1995 gui delines, defendant was sentenced at

of fense level 23 and crimnal history category V; the sentencing



range without a 8 5K1.1 departure was 84-105 nonths. |f the 1990
gui del i nes were used, under Sentencing Guideline § 3El.1, the
reduction for acceptance of responsibility would have been only 2
points. Starting with an offense |evel of 26, the resulting

of fense | evel after reduction would have been 24. Wth a
crimnal history of V, the presunptive sentence woul d have been
92-115 nonths. The 1995 guidelines were nore favorable as to the
of fense | evel.

Def endant contends the crimnal history points were
cal cul ated incorrectly and should not have been 14, but only 6.
The crimnal history points were correctly cal cul ated under the
1995 gui del i nes and woul d have been no different under the 1990
Sent enci ng Gui del i nes.

1. Def endant contends his state conviction for DU on

Oct ober 24, 1989, should not have been counted

because he was wi thout counsel at the tinme.

The presentence report assigned points to a state DU
conviction on Cctober 24, 1989, because defendant was represented
by counsel, nanely Stuart Phillips, Esqg., Assistant Bucks County
Publ i ¢ Def ender. ADA Phillips was duly appointed and acted as
defendant’s counsel. There is no requirenent that counsel be
privately retained.

The presentence report stating that defendant was
represented by counsel was available to defendant prior to the
sentenci ng hearing. Defendant reviewed the presentence report
Wi th counsel. At the sentencing hearing defendant and counsel

each confirnmed that the presentence report contained no



i naccurate statenents of fact. (Sentencing Transcript, pp. 2 and
4). There was no reason for the governnent to prove defendant
was not uncounselled. Nor did a valid reason exist for
def endant’ s counsel to object to points assigned for this
convi ction.

Def endant’s DU conviction is a prior felony conviction, not
a m sdeneanor, under the 1990 Sentencing Cuidelines. The
Sentencing CGuideline § 4B1.2, Application Note 3 defines a prior
felony conviction as “a prior adult federal or state conviction
for an offense punishable by . . . inprisonnent for a term
exceedi ng one year, regardl ess of whether the offense is
specifically designated as a felony and regardl ess of the
sentence inposed.” U.S. Sentencing Cuidelines Manual 8§ 4Bl. 2,
Application Note 3 (1990). Driving under the influence of
al cohol is a m sdeneanor of the second degree, 75 Pa. Cons. Stat.
Ann. 8§ 3731(e) (West 1996), punishable for a maxi numterm of two
years, 18 Pa. Cons. Stat. Ann. 8§ 1104 (West 1983). Assigning
points to this conviction was proper.

2. Def endant clains his DU conviction on February

12, 1990, should not have been assigned 1 point

because U.S. Sentencing Guideline § 4A1.2(c)

excl udes a ni sdeneanor or petty offense unless the

sentence was at | east 30 days in prison or

probation for nore than one vear

Sentencing GQuideline 8 4A1.2, Application Note 5 states the
follow ng: “Convictions for diving while intoxicated or under the

i nfl uence are counted” within the defendant’s Crimnal History



Category. U. S. Sentencing Quidelines Manual 84Al1.2, Application
Note 5 (1990). As a result, the DU conviction does not fall
Wi thin the “m sdeneanors and petty of fenses” category.

The point for this conviction was properly assigned.

3. Def endant cont ends he should have received only 2

points for the offenses in Par. 31 and 32, rather

than the 4 points he was assi gned.

Because his sentence on January 26, 1995, was consol i dated
(60 days in jail for tw related cases of donestic violence), he
contends the 1990 Sentencing CGuidelines required their
consi deration as a single conviction with a maxi numof 2 points.

The 1990 Sentenci ng CGuidelines provided that prior sentences
inposed in related cases were to be treated as one sentence under
Sentencing GQuideline 8 4A1.2. But Sentencing Guideline § 4Al. 2,
Application Note 3 states should only be considered related if
they: “(1) occurred on the sane occasion; (2) were part of a
singl e conmmon schene or plan; or (3) were consolidated for trial
or sentencing.” U S. Sentencing Cuidelines Manual 8§ 4Al. 2,
Application Note 3(1990). Although defendant’s nultiple
convi ctions were consolidated for sentencing, a “rel ated case”
categorization was i nappropriate, because the offenses were not
committed on a single occasion but on separate dates, separated
by an intervening arrest, and thus were not part of a single
scheme or plan.

Def ense counsel did raise this matter (Sentencing
Transcript, p. 15), but the court believed the offenses were

separate offenses under the Guidelines. |If this determ nation



was in error, it was not the ineffectiveness of counsel but the
m st ake of the court and shoul d have been corrected by appeal.

However, the court did reduce defendant’s crimnal history
category fromVl (13+ points) to V (10, 11, or 12 points) because
it was of the opinion that the crimnal history category of Vi
overstated defendant’s past crimnal conduct. Treating the two
acts of domestic violence as related and limting the assignnent
of points to 2 rather than 4 would have reduced defendant’s
crimnal history points from14 to 12 but would have still placed
himin a crimnal history category of V. There was no prejudice
fromthis alleged m scal cul ati on

4. Def endant contends the three points in paragraphs

33 and 34 were erroneously assessed.

Def endant contends the three points in paragraphs 33 and 34
were erroneously assessed because the allegedly uncounsel | ed
convi ction of October 24, 1989 was the basis for these points.
He contends that conviction nust be excluded fromthe crim nal
hi story. However, defendant had counsel so this contention has
no nerit. (See section Al, above.)

The crimnal history points were cal cul ated correctly;
counsel was not ineffective for not persuading the court to the
contrary.

B. Def endant contends that counsel failed to bring forth

evi dence of defendant’'s assistance to state and | ocal

| aw enf orcenent agencies as well as the federal

government.

Al t hough the governnent nmade, and the court granted, a



noti on under Sentencing Cuideline 8§ 5K1.1, defendant clains
counsel shoul d have called additional cooperation to the court’s
attention, because it mght have resulted in a greater downward
departure from 84-105 nonths than the 75 nonth sentence i nposed.
This contention is baseless. The court was advised of
def endant’ s past cooperation with state authorities (Sentencing
Transcript, p.12); however, his credit for cooperation was marred
by his threat to kill a federal agent. The court’s downward
departure of 9-30 nonths (in effect, a reduction of the offense
| evel by three | evels) was appropriate. The court would not have
been influenced to reduce the sentence further on account of
earlier additional cooperation with state and | ocal authorities.
Under the circunstances, it was surprising that the governnent
even filed a notion under Sentencing Guideline § 5KI1. 1.

C. Def endant cl ai ns counsel failed to request a downward

departure based on Sentencing Guideline § 5H

Def endant contends that his 30 year addiction to drugs and
al cohol affected his nental and physical condition and his |ack
of parental upbringing also constituted an extraordi nary
ci rcunstance warranting departure. These facts were brought to
the court’s attention in the presentence report, i.e. Par. 43.
Def ense counsel did in fact argue for a downward departure under
Sent enci ng Gui deline 8 5H based on defendant’s “extraordi nary
chi | dhood experience, his substance and narcotics abuse and

di m ni shed capacity.” (Sentencing Transcript, p. 18). The court
did not expressly grant a downward departure for those reasons

because the governnment’s 85K1.1 notion nmade that basis noot, that



I's, unnecessary. the court could and did sentence bel ow t he
gui del i nes anyway. The court explicitly stated that defense
counsel ' s argunents about defendant’s chil dhood experience,
subst ance and narcotics abuse, and di m ni shed capacity were
consi dered. The court did not believe defendant had “di m ni shed
capacity” under the sentencing guidelines or that his chil dhood
experience was so extraordinary it warranted downward departure.
However, his substance and narcotic abuse did warrant specia
consi deration. (Sentencing Transcript, pp. 18-19). There was
ext ensi ve di scussion of defendant’s need for treatnent at the
sentenci ng hearing. Defense counsel prevailed upon the court to
reconmend defendant for the federal 500 hours treatnent program
Def endant’ s sentence was adversely affected by his pre-trial
rel ease behavior, resulting in his pre-trial detention. The
sentence i nposed was not adversely affected by the
i neffectiveness of counsel. A review of defense counsel’s
witten objections to the presentence report and his advocacy at
t he sentenci ng hearing convinces the court that defense counsel’s
notion to vacate or set aside his sentence under 28 U S.C. § 2255
for ineffective assistance of counsel at sentencing is devoid of

merit.



Suppl enent al Menor andum

The additional issues asserted in the suppel nent al
menor andum are as fol | ows:

“1. \Whether ineffective assistance of counsel violated ny

Due Process rights that the state acquittal on the sane charqges

barred federal prosecution under res judi cata and doubl e

| eopardy?”

An acquittal or conviction on state charges does not bar

federal prosecution under either res judicata or double jeopardy.

The federal governnent is separate and distinct fromthe
Commonweal t h of Pennsyl vania and may prosecute for alleged
violations of its |aws, regardl ess of state proceedi ngs. The
current notion before the court cannot attack the
i nappropriateness or illegality of state proceedi ngs since there
has been no exhaustion of state renedies; but there may not even
be a state conviction to attack.

There has been no violation of the double jeopardy provision
of the U S. Constitution. A federal prosecution arising out of
the sanme facts which had been the basis of a state prosecution is

not barred by the double jeopardy clause. United States v.

Wheel er, 435 U. S. 313 (1978); Abbate v. United States, 359 U. S.

187 (1959); United States v. Lanza, 260 U S. 377 (1922). See

also Bartkus v. Illinois, 359 U S 121 (1959) (due process cl ause

does not prohibit a state from prosecuting a defendant for the
same act for which he was acquitted in federal court). The "dua
soverei gnty" doctrine rests on the prem se that, where both

sovereigns legitimately claima strong interest in penalizing the



same behavi or, they have concurrent jurisdiction to vindicate
those interests and neither need yield to the other. As the
Supreme Court explained in Lanza:

We have here two sovereignties, deriving power from
di fferent sources, capable of dealing with the sane subj ect-
matter within the same territory ... Each governnent in
determ ni ng what shall be an offense against its peace and
dignity is exercising its own sovereignty, not that of the
ot her.

It follows that an act denounced as a crine by both
national and state sovereignties is an offense agai nst the
peace and dignity of both and may be puni shed by each.
Lanza, 260 U.S. at 382.

The federal prosecution was not barred by res judicata, nor was

it double jeopardy prohibited by the Constitution.

“2. \Wiether ineffective assistance of counsel failed to

address the issue of entrapnent when the charges were

orchestrated by the Governnent and acted in all ways to cause ne

to commit an illegal act?”

| f the conduct of the state official(s) -- Lynnann Lewi s --
anounted to entrapnent under state |law, that should have been and
nmust be attacked in state court. However, it is the court’s
under st andi ng that defendant was acquitted of all charges in
state court.

The federal standard for a valid entrapnent defense has two
related el enents: (1) governnent inducenent of the crime, and (2)
a lack of predisposition on the part of the defendant to engage

in the crimnal conduct. Mat hews v. United States, 485 U. S. 58,

63 (1988); United States v. Fedroff, 874 F.2d 178, 181 (3d Cr.

1989); United States v. Bay, 852 F.2d 702, 704 (3d Gir. 1988).




The defendant has the burden of producing evidence of both
i nducenent and non-predi sposition to conmt the crine. Fedrof f,

874 F.2d at 182; United States v. Marino, 868 F.2d 549, 551 n. 3

(3d Gr.), cert. denied, 492 U S. 918, 109 S. . 3243, 106

L. Ed. 2d 590 (1989). "After the defendant has nade this show ng,
t he governnent then has the burden of proving beyond a
reasonabl e doubt that it did not entrap the defendant."” Marino,

868 F.2d at 552 n. 6 (quoting United States v. El-Gaw i, 837 F.2d

142, 145 (3d Cir. 1988)).

In his supplenental nenorandum defendant argues that
“counsel failed to nove to dismss the indictnent on the
entrapnent issue.” (Def. Supplenental Menorandumat 8) No
prejudice results froma |lawer's not exploring a potenti al
defense unless it "likely woul d have succeeded at trial." HIIl v.
Lockhart, 474 U S. 52, 59 (1985). It is not clear why M.

Ti edemann t hi nks he was entrapped and hence no basis for

determ ning that the court would have submtted the issue to the
jury if the defense were raised. There was no evidence of a |ack
of predisposition. The only evidence regarding entrapnent cited
by defendant is the dism ssal of the state charges for failure to
state a cause of action upon which relief could be granted. This
state court decision has no bearing on the strength of a valid
entrapnent defense in the federal trial. They are sinply two
different issues. There is no reasonable probability to believe
t hat had counsel raised the issue, M. Tiedemann woul d have
succeeded in an entrapnent defense at trial. Defendant’s

contention regarding entrapnent is without nerit.



“3. \Whether prosecutorial m sconduct was evident when the

state silver-plattered the charges before the grand jury and to

obtain an indictnent that was based on hearsay and known perjured

testi nony?”

To the extent the court understands the defendant’s

contention, there has been no governnment m sconduct established

in presenting the case to the grand jury. United States v.

Ismaili, 828 F.2d 153, 164 (3d Cir. 1987), cert. denied, 485 U S.

935, 108 S.Ct. 1110, 99 L.Ed.2d 271 (1988); United States v.

Wander, 601 F.2d 1251, 1260 (3d G r. 1979). Even if there were
governmental m sconduct, the defendant cannot chall enge the grand
jury proceedings in a habeas action, after a plea of guilty. ?

Tollett v. Henderson, 411 U. S. 258 (1973), US. v. Fulford, 825

F.2d 3 (3d Gr. 1987), Telepo V. Scheidemantel, 737 F. Supp. 299

(E.D. Pa. 1990). The Suprene Court has said:

“[A] gquilty plea represents a break in the chain of events
whi ch has preceded it in the crimnal process. Wen a
crimnal defendant has solemmly admtted in open court that
he is in fact guilty of the offense with which he is
charged, he may not thereafter raise independent clains
relating to the deprivation of constitutional rights that
occurred prior to the entry of the guilty plea. ”

Tollett, 411 U S. at 267.

Any al | eged m sconduct before the grand jury provides no basis

for setting aside defendant’s conviction.

® If defendant has been convicted at trial, defendant may
not contest the propriety of the grand jury proceedi ngs
thereafter. United States v. Mechanik, 475 U S. 66 (1986); United
States v. Johns, 858 F.2d 154 (3d G r. 1988).




CONCLUSI ON

Counsel was not ineffective for failure to nove to dismss
the indictnent on the entrapnent or any other issue as such a
notion woul d not have been successful. The conduct of the state
| aw enf orcenent agency was not so outrageous that due process
princi ples would bar federal indictnment or subsequent
prosecution. There was a sufficient factual basis for the
charges to permt the court to accept the defendant’s plea of
guilty.

After consideration of defense counsel’s notion and
def endant’ s Suppl enmental Menorandumin Support of his Mdtion,
defendant’s notion to vacate or set aside sentence under 28

US. C 8 2255 is denied without an evidentiary hearing.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES : CRIM NO. 95-406-1
V. :

THOVAS TI EDEMANN : (CV. NO. 97-3997)
ORDER

AND NOWthis 8th day of Septenber, 1996, upon consi deration
of defendant's Mdtion to Vacate, Set Aside, or Correct Sentence
Under 18 U.S.C. 8 2255 and the governnent’s response thereto,
defendant's Modtion to Suppl enent the Record, Mdtion to allow
Hybri d Representation, and Suppl enental Menorandum on behal f of
Def endant’s Motion to Vacate, Set Aside, or Correct Sentence
Under 18 U.S.C. 8 2255, it is ORDERED that:

1. Def endant’ s notion to supplenent the record is
GRANTED.

2. Def endant’s notion to allow hybrid representation
i s DEN ED.

3. Defendant's Motion to Vacate, Set Aside, or
Correct Sentence is DEN ED wi t hout hearing.

Norma L. Shapiro, J



