IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLOW VALLEY MANOR © CIVIL ACTI ON
vs. © NO  96- CV- 8201
TROUWAI LLES, | NC. :

VEMORANDUM AND ORDER

JOYNER, J. Sept enber , 1997

This case is before the Court on Defendant's Mdtion to Stay
Plaintiff's Suit Pending Arbitration. For the reasons set forth
bel ow, the Mdtion will be denied.

BACKGROUND

Plaintiff is a Pennsylvania nonprofit corporation which
operates a retirenment community in Lancaster, Pennsyl vani a. In
Novenber, 1994, plaintiff enteredinto an agreenent w th Def endant,
a Massachusetts corporation in the business of supplying interior
furnishings for residential and commercial use, for 435 chairs to
be used in Manor's dining room By this suit (which was originally
comrenced in state court) plaintiff contends that the chairs were
not properly constructed, were not nerchantable and were not fit
for ordi nary purposes or the purposes for which they were intended.
Def endant thereafter renoved the case to this court based on
diversity jurisdiction and noved to stay this action pending
arbitration

Specifically, it is defendant's position that wunder its



agreenment with plaintiff, "[a]ny dispute, controversy or claim
arising out of or relating to this contract or the breach thereof,
shall be settled in accordance with the rules of the Anerican
Arbitration Association..." This provision (anong others) is
contained in the formacknow edgi ng the order which defendant sent
al nost inmedi ately after receipt of plaintiff's purchase order and
paynment for one-half of the order. The provision also appears in
the "pro forma" invoice which defendant sent to plaintiff on
February 10, 1995 and the seven invoices which it sent plaintiff
bet ween March 21 and June 22, 1995. (Affidavit of David Israel, s
4-5, 7-8, attached as Exhibit "A" to Defendant's Mdtion for Stay.
Al so see, Exhibits "B"-"E").

As plaintiff never objected to the arbitration provision in
any of these docunents, defendant argues that the provision becane
a part of the parties' contract by operation of U C. C. 82-207. 1In
response, plaintiff asserts that since the contract was fornmed when
it accepted defendant's detailed price quote by sending its
purchase order and the required deposit for 50% of the contract
price, defendant's acknow edgnent form did not constitute an
acceptance of an offer nmade by plaintiff and the provisions
included in the formfell outside the paraneters of the parties’
agreenent. Alternatively, plaintiff argues that evenif the court
finds that the acknowl edgnent formconstituted an acceptance, the
inclusion of the arbitration clause is an additional term which
materially altered the original contract and thus cannot be found

to have becone a part of the parties' agreenent.



DI SCUSSI ON

Under the Federal Arbitration Act, 9 U S.C. 81, et. seq.

"[1]f any suit or proceedi ng be brought in any of the courts
of the United States upon any issue referable to arbitration
under an agreenent in witing for such arbitration, the court
in which such suit is pending, upon being satisfied that the
i ssue involved in such suit or proceeding is referable to
arbitration under an agreenment in witing for such
arbitration, shall on application of one of the parties, stay
the trial of the action until such arbitration has been had in
accordance with the terns of the agreenent, providing the
applicant for the stay is not in default in proceeding with
such arbitration.”

9 US C 83. Arbitration, of course, is a matter of contract and
a party cannot be required to submt to arbitration any dispute

whi ch he has not agreed so to submt. AT & T Technologies, Inc. v.

Communi cations Workers of Anerica, 475 U S. 643, 648, 106 S. C

1415, 1418, 89 L.Ed.2d 648 (1986), citing inter alia, United
Steel wrkers v. Warrior & Gulf Navigation Co., 363 U S. 574, 582,

80 S.Ct. 1347, 1353, 4 |.Ed.2d 1409 (1960); 589 F.2d 1214, 1217
(3rd Gr. 1978).

Thus, the first task of a court asked to conpel arbitration of
a dispute is to determ ne whether the parties agreed to arbitrate
that dispute. The court is to nmake this determ nation by applying
the federal substantive law of arbitrability applicable to any

arbitration agreenent wthin the coverage of the Act. M tsubish

Mbtors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U S. 614, 626,

105 S. Ct. 3346, 3353, 87 L.Ed.2d 444 (1985). The scope of an
arbitration agreenent is a question of federal |aw but state | aw
governs whether the parties entered into an arbitrati on agreenent.

ATD Anerican Co. v. Inptex International, Inc., 1994 W. 193924,
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*Page 4 (E.D.Pa. 1994) citing Perry v. Thomas, 482 U.S. 483, 492

n.9 (1987) and Progressive Casualty Ins. Co. v. C. A Reasequradora

Naci onal de Venezuela, 991 F.2d 42, 45-46 (2d Cr. 1993). I n
diversity cases, which state | aw applies depends on the choice of
aw rul es of the state in which the federal court sits. Nationa

lranian Gl Co. v. Mapco International, Inc., 983 F.2d 485, 493

(3rd Gir. 1991) citing Klaxon Co. v. Stentor Electric Mg. Co., 313
U.S. 487 (1941).

In this action, the parties do not dispute that there was a
contract between them whereby plaintiff would purchase from
def endant 435 "Shelley B" arnthairs at the unit price of $320 per
chair for the total ampunt of $139,200. (Exhibits "A" - "B" to
Def endant's Motion for Stay Pending Arbitration). It is further
clear that plaintiff tendered the sumof $69, 600 to def endant when
it formally placed its order. (Exhibits "A" - "D'; Exhibit "A" to
Plaintiff's Brief in Response to Defendant's Motion to Stay). As
the parties' performance denonstrates the existence of a contract,
W thus see no need to review the parties' various actions to
deci de exactly when the parties forned a contract as the di sputeis
not over the fact of its existence, rather the nature of its terns.

St ep- Saver Data Systens, Inc. v. Wse Technol ogy, 939 F.2d 91, 98

(3rd Gir. 1991).

There is |ikewi se no need for a conflict of |aws anal ysis as
the parties further agree that the question of whether they agreed
toarbitrate is properly resolved in accordance with 82-207 of the

Uni f or m Conmrer ci al Code whi ch has been adopt ed by bot h Pennsyl vani a
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and Massachusetts. See, e.q.: Tupman Thurlow Co., Inc. v. Wolf

International Corp., 43 Mass. App. Ct. 334, 682 N E. 2d 1378 (1997).

Under the UCC, an expression of acceptance or witten confirmation
that includes additional or different terns operates as a | ega
acceptance of the offer notw thstanding the inclusion of the new

terns. Altronics of Bethlehem Inc. v. Repco, Inc., 957 F. 2d 1102,

1107 (3rd Cir. 1992); 13 Pa.C. S. A. 82207(a); Mass. Gen. Laws. ch. 106,
§2-207(a). The statute goes on to provide that, between nerchants,
the additional terns becone part of the contract unless the offer
expressly imts acceptance to the terns of the offer, materially
alter it', or objection to the additional terns is pronptly made.

Altronics, supra; 13 Pa.C. S. A 82207(b), Diatom Inc. v. Pennwalt

Corp., 741 F.2d 1569, 1575 (10th Gir. 1984). 2

! Conment 4 to UCC §2-207 suggests that a clause which
mght "materially alter” a contract are those which would result
in surprise or hardship if incorporated w thout express awareness
by the other party. See: Step-Saver, 939 F.2d at 104, n. 44,
Bergquist Co. v. Sunroc Corp., 777 F.Supp. 1236, 1245 (E.D. Pa.
1991). Exanples of such clauses are: a clause negating such
standard warranties as that of nerchantability or fitness for a
particul ar purpose in such circunstances as those warranties
woul d normal |y attach; a clause reserving to the seller the power
to cancel upon buyer's failure to neet any invoice when due; a
clause requiring that conplaints be nmade in a tine materially
shorter than customary or reasonable. 13 Pa.C S. A §2207,
Comment 4.

2

Specifically, 82-207 states, in relevant part:

(a) General rule.-- A definite and seasonabl e expressi on of
acceptance or a witten confirmation which is sent within a
reasonabl e time operates as an acceptance even though it
states terns additional to or different fromthose offered
or agreed upon, unless acceptance is expressly nade
conditional on assent to the additional or different terns.

(b) Effect on contract.-- the additional terns are to be
construed as proposals for addition to the contract.
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It appears from the record before us in this case that
plaintiff did not nmake any objection to the additional terns
contai ned on the back of defendant's acknow edgnent and invoice
forms until this motion to stay proceedings was filed. 3 The
gquestion thus becones whether or not the defendant here
conditionally accepted the plaintiff's purchase orders contingent
upon inclusion of its additional terns into the parties' agreenent
and whether the additional terns included on the back of the
def endant' s acknow edgnent formand invoices materially alter the
terns of the agreenent. 1In resolving these issues, we are gui ded

by the Third Grcuit's analysis in Step-Saver Data Systens, Inc. v.

Wse Technol ogy, and by Judge Ditter's decisionin Bergquist Co. v.

Sunroc Corp., both supra.

At issue in Step-Saver was the applicability of a "box-top

license”" whichlimted the transferability of the software program

Bet ween nerchants such terns becone part of the contract
unl ess:

(1) the offer expressly limts acceptance to the terns
of the offer;

(2) they materially alter it; or

(3) notification of objection to them has al ready been
given or is given within a reasonable tine after notice
of themis received.

® |Indeed, the affidavit of plaintiff's Chief Financial

Oficer in opposition to defendant's notion does not chall enge
defendant's assertion that it never objected to the arbitration
cl ause at issue. (Exhibit "A" to Defendant's Mdtion for Stay of
Proceedi ngs; Exhibit "A" to Plaintiff's Response in opposition

t heret o).



pur chased. There, the plaintiff, Step-Saver had, on nunerous
occasi ons, telephoned defendant, The Software Link ("TSL") and
pl aced an order for copies of the program TSL would accept the
order and prom se, while on the tel ephone, to pronptly ship the
goods. In followup to the tel ephone order, Step-Saver woul d send
a purchase order, detailing theitens to be purchased, their price,
and shi ppi ng and paynent ternms. TSL would then ship the prograns
along with an invoice. Wile the invoices contained terns which
essentially mrrored those on the purchase orders, the packages in
whi ch t he prograns were shi pped woul d contai n copi es of the box-top
license. In addition to containing the termlimting the ability
to transfer the program the |icense also disclained all express
and inplied warranti es except for a guarantee that the discs were
free fromdefect, limted the renedi es avail able to the buyer to a
return of the product in exchange for full refund and contai ned an
integration clause. The license further provided that by opening
t he package, the buyer indicated its acceptance of the additional
terns and conditions. |If the buyer did not accept the additional
terns, it was required to return the unopened package to TSL for a
full refund within fifteen days.

St ep- Saver commenced an action for danmages for breach of
warranties and for msrepresentation. |In reversing the district
court's entry of a directed verdict in favor of TSL, the Third
Crcuit considered three issues: (1) whether the contract was
sufficiently definite wthout the box-top license to be

enforceable; (2) whether the box-top |icense constituted a



condi ti onal acceptance and counter-offer under 82-207(1) and (3)
whet her Step-Saver, by continuing to order and use the software
with notice of the terns of the box-top |license, consented to the
terns of the |icense.

The Court of Appeals quickly found with respect to the first
i ssue that, since the parties had agreed to the specific goods
i nvolved, the quantity and the price apart from the box-top
license, the contract was sufficiently definite without thelicense
termns.

Next, in determ ning whether TSL's acceptance of plaintiff's
pur chase order was conditional on Step-Saver's assent to the terns
of the box-top |icense, the Court of Appeal s considered three tests
and adopted that which required the offeree (TSL) to denbnstrate an
unw | I i ngness to proceed with the transaction unl ess t he addi ti onal
or different terms were included in the contract. In so doing,
t he Court noted,

"...[We adopt the third approach for our anal ysis because it

best reflects the understanding of comrercial transactions

devel oped in the UCC. Section 2-207 attenpts to distinguish
between: (1)1 those standard terns in a form confirmation,
which the party would like a court to incorporate into the
contract in the event of a dispute; and (2) the actual terns
the parties understand to govern their agreenent. The third
test properly places the burden on the party asking a court to
enforce its formto denonstrate that a particular termis a
part of the parties' commercial bargain.
939 F.2d at 102.
Using that test, the Third Circuit then found that the type of

| anguage used by TSL in the box-top license did not operate to

clearly express its unwillingness to proceed with the transactions



unless its additional terns were incorporated into the parties
agreenent. The box-top license therefore did not constitute a

condi ti onal acceptance under UCC 82-207(1). ld., at 1083.

In resolving the third issue before it, the Step-Saver Court
next held that "the repeated sending of a witing which contains
certain standard terns w thout any action with respect to the
i ssues addressed by those ternms cannot constitute a course of
deal i ng which would incorporate a termof the witing otherw se
excl uded under 82-207." 939 F.2d at 104. The Court advanced two
reasons i n support of its conclusion. First, the repeated exchange
of forms by the parties only tells the offeror that certain
additional terns are desired. "Gven TSL's failure to obtain Step-
Saver's express assent to these terns before it wll ship the
program Step-Saver can reasonably believe that, while TSL desires
certain terns, it has agreed to do busi ness on other terns--those
terns expressly agreed upon by the parties.”

Second, the Court held, "the seller in nmultiple transaction
cases Wi |l typically have the opportunity to negotiate the precise
terms of the parties' agreement...The seller's unwllingness or
inability to obtain a negotiated agreenent reflecting its terns
strongly suggests that, while the seller would |ike a court to
incorporate its terns if a dispute were to arise, those terns are
not a part of the parties' comercial bargain." |d.

In application of the foregoing principles, we cannot find
t hat defendant has net its burden of showing plaintiff's express

assent to the additional terms and conditions printed on the
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reverse sides of the acknow edgnent and invoice forns. To the
contrary, as the Affidavits of both plaintiff's Chief Financia
O ficer and Trouvailles' President attest, after receiving the
plaintiff's purchase order and $69,600 check, def endant
acknow edged the order and subsequently shipped the chairs.
(Exhibit "A" to Defendant's Mtion for Stay; Exhibit "A" to
Plaintiff's Menorandum of Law Opposing Defendant's Mdtion for
Stay). There is no evidence whatsoever that Trouvaill es expressly
conditioned the contract on WIlow Valley's acceptance of the
addi tional terns.

The evidence further denonstrates that at no tinme did Manor
expressly assent to incorporation of the additional terns printed
on t he back of defendant's acknow edgnent formand i nvoi ces. Manor
sinply "did not object.” (Exhibit "A" to Defendant's Motion for

Stay, at 9Ys5-10). As Step-Saver nmkes clear, express assent is

necessary to a finding of conditional acceptance and the nere
repeat ed sendi ng of awiting containing additional terns does not,
wi t hout nore, give rise to nodification of the existing agreenent.

Accordingly, this Court, like the Court of Appeals in Step-Saver,

finds that defendant did not conditionally accept plaintiff's
purchase order contingent upon plaintiff's acceptance of the
arbitration clause.

We next nmust eval uate whet her the arbitration cl ause cont ai ned
in the defendant's acknow edgnent and invoice fornms "materially
altered" the terns of the parties' agreenent. |f the arbitration

clause was not a material alteration, it may becone part of the
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contract if a tinmely objection is not nade thereto. If it was a
material alteration, it could only becone part of the contract if

plaintiff manifested its assent toits inclusion. Bergquist Co. v.

Sunroc Corp., 777 F.Supp. 1236, 1244 (E.D.Pa. 1991).

The court in Bergquist was faced with a nearly identical set
of facts to those presented here. After finding that the parties
had entered into three agreenents regardi ng the sale and purchase
of heating tapes for use in the manufacture of defendant's water
coolers, the court applied the "nodern" approach to determ ne
whet her the arbitration provision containedin defendant's purchase
orders was a "material alteration" under UCC 82-207(b)(2). Under
t hat approach, the particular facts of each case are exam ned
focusing on the degree of "surprise" or "hardshi p" i nposed upon t he
nonassenting party. As the Bergquist court observed,

[u] nder that anal ysis, whether an additional termmaterially

alters a contract should not be determ ned upon a sunmary

j udgnent notion because the inquiry is nerely part of the

process to ascertain the parties' bargaining intent...

However, summary judgnent nay be appropriate when the parties

cannot honestly dispute that a termwould result in surprise
or undue hardshi p unl ess both parties agree to its inclusion.

777 F.Supp. at 1245, citing Trans-Aire lInternational, Inc. V.

Nort hern Adhesive Co., 882 F.2d 1254 (7th G r. 1989).

In this case, we |ikew se cannot determne fromthe record
before us whether plaintiff was or should have been surprised by
inclusion of the arbitration clause in the agreenent. Certainly,
the affidavits submtted in support of and in opposition to this

notion dispute the circunstances under which the agreenent was
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negotiated and the extent to which these parties had prior
dealings. It will therefore beuptoplaintiff to devel op evi dence
to show that it neither knew nor had reason to know of the
arbitration clause and of its incorporationintothe contract. See:

St ep- Saver, at 104; Bergquist, at 1246.

As for hardship, the relevant issues are whether the
arbitration provisionwoul dinpose substantial econom ¢ hardshi p on
the nonassenting party or wuld substantially alter the
distribution of risk between the parties. Bergqui st, at 1246

citing Step-Saver at 105 and Trans-Aire at 1262. Here again, as we

have only very brief argunent contained in the parties' |ega
menoranda in support of and contra the instant notion, the record
before us is insufficient to permt a finding on whether plaintiff
woul d suffer hardship if conpelled to arbitrate this matter. The
i ssue of whether the arbitration clause constitutes a materia
alteration to the terns of this contract therefore cannot be
resolved at this tine.

CONCLUSI ON

Def endant’'s notion to stay this suit pending arbitration w |
therefore be denied without prejudice at this tinme. The parties
are free to conduct discovery and develop a conplete record with
respect to this issue in order that it may re-visited should
def endant so desire by notion for sunmary judgnent.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLOW VALLEY MANOR © CIVIL ACTI ON
vs. © NO  96- CV- 8201
TROUAI LLES, | NC. :

ORDER

AND NOW this day of Septenber, 1997, upon
consideration of Defendant's Mdtion to Stay Plaintiff's Suit
Pendi ng Arbitration and Plaintiff's Response thereto, it is hereby

ORDERED that the Mdtion is DENI ED wi t hout prejudice.

BY THE COURT:

J. CURTI S JOYNER, J.
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