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OP1 NI ON

This cause of action challenges the legality of a condom
di stribution programin Phil adel phia public high schools.
Pendi ng before the court are Mdtions for Summary Judgnent filed
both by the defendants and by the intervenors. The novants argue
t hat the Phil adel phia School District’s Board of Education has
the authority to inplenent the condom program which fully
conplies with state law. They further contend that this
vol untary program does not infringe the parents' Fourteenth
Amendnent rights, and that any prior parental consent requirenent
woul d infringe the students' privacy rights. They al so argue
that Plaintiffs cannot maintain a private cause of action under

the cited crimnal statutes. | agree and shall grant their



nmoti ons.

| . Backgr ound

On June 24, 1991, at a public neeting, held after nine
public hearings, the Board of Education of the School District of
Phi | adel phi a adopted Policy 123 on “Adol escent Sexuality.”

Desi gned to address the problens of pregnancy and sexual ly
transmtted di seases anong students, Policy 123 directs the
Superintendent of Schools to devel op broad-based curricula to
pronote healthy behavior. Specifically, the curricula should
“convey the nessage that abstinence is the nost effective way of
preventing pregnancy, sexually transmtted di seases and H 'V

i nfection” and should include “a voluntary parental education
conponent, designed to enhance the frequency and effectiveness of
parents' communication with their children . . . .” Policy 123 §
3.1. In addition, for those students who are sexually active,
Policy 123 establishes a pilot programpermtting in-school

di stribution of condons wth mandatory counseling (“the condom
progranf). Policy 123 § 3.5. Student participation in the
condom programis voluntary, and “[p]arents or guardi ans of
students in schools taking part in the phased-in pilot program
shal | have the absolute right to veto their child's or children's
participation in the program” Policy 123 §8 4.1. The Board of
Educati on adopted Policy 123 “[p]Jursuant to its authority under

t he Educati onal Supplenment to the [Phil adel phia] Honme Rul e



Charter . . . .” Policy 123 § 2. 1.

The condom program began in three schools on Decenber 17 and
18, 1991,! and currently exists in nine Philadel phia public high
schools. Wen students enter any of these schools, the school
sends letters to their parents or guardi ans, inform ng them of
the condom program and instructing themto return an encl osed
“opt-out” formif they do not want their child to have access to
condons in school. These letters refer to the condom program as
a “health service” and state that students who request condons
w Il be given counseling and education from*®“a doctor, a nurse or
a social worker.” However, only 21% of 100 randomy surveyed
menbers of Parents United for Better Schools, Inc. (“PUBS’) said
that they renenbered receiving an opt-out letter. In addition,
when new centers are opened, notice is published in area
newspapers and on the School District's television channel.

Each tinme a student requests condons, a counsel or determ nes
whet her an executed parental opt-out formis on file for that
student. If the parent has returned an opt-out form the
counselor wll not give the student condons. |If no formis on
file, the counsel or discusses the virtues of abstinence with the

student, and, should the student still wish to recei ve condons,

1. The plaintiffs maintain that the defendants began in-school
di stribution of condons before adopting an abstinence curricul um
designed to neet Policy 123's mandates. The plaintiffs

acknow edge that an abstinence curriculumis now in place.
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the counselor will give the student condons after providing
instructions on their proper use.

The health resource centers are staffed primarily by
counsel ors and social workers. The centers have no nedica
equi pnent, but rather are furnished wth a desk, chairs, and
tabl es stacked with health panphlets. These centers offer
students witten information and professional counseling on
abstinence, sexually transmtted di seases, relationships, and
pregnancy. In the 1995-96 school year, 5,400 students visited
the health resource centers at which condons are avail abl e.
Seventy-five percent of those students received condons. During
that sanme period, counselors nade 686 referrals to health care
providers for sexually transmtted di seases, HV screening, or
treatnent, and made 984 referrals to health care providers for
pregnancy or birth control needs.

The School District adm nisters the condom program t hrough
partnerships with health care and soci al service providers. The
School District does not use any of its own funds for the condom
program Rather, funding for these centers cones fromprivate
and non- School District public sources, including the
Phi | adel phi a Departnment of Health, and federal grants under Title
X of the Public Health Service Act, 42 U S.C. § 300(a).

On January 13, 1992, PUBS and several individual parents

filed a conplaint in the Phil adel phia County Court of Conmon



Pl eas agai nst the School District of Philadel phia' s Board of
Education, the Board of Education’s President, and the School
District's Superintendent of Schools. The plaintiffs requested a
decl aratory judgnent that the condom program was “unlawful and
invalid,” an injunction prohibiting the distribution of condons

i n Phil adel phia public schools, and an order nmandating the

i npl ementati on of an abstinence program On Novenber 10, 1992,
the Court of Comon Pleas granted the defendants' Mdtion for
Summary Judgnent, hol ding that, because Policy 123 provided for a
parental veto of a student's participation, the plaintiffs |acked

standing. Parents United for Better Schools, Inc. v. School

Dist., 17 Pa. D. & C. 4th 325 (Conm Pl. 1992). The Pennsyl vani a
Commonweal th Court reversed and remanded, hol ding that the
plaintiffs have standing in Pennsylvania courts because they have
an interest in giving express consent before their children

recei ve nedi cal treatnent. Parents United for Better School s,

Inc. v. School Dist., 166 Pa. Commw. 462, 646 A. 2d 689 (1994) (en

banc). The Commonweal th Court, however, did not determ ne
whet her condom di stri bution constitutes nmedical treatnment. 1d.
at 691 n. 3.

On June 1, 1995, the Court of Common Pl eas all owed several

i ndi vidual s and organi zations to intervene as defendants.? In

2. Specifically, the intervenors include: students who attend
school s which participate in the condom program parents of
students in such schools; and ActionAlIDS, Inc., the Famly
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March, 1996, the intervenors and the defendants fil ed separate
notions for summary judgnment, which the Court of Conmon Pl eas
summarily denied. |In opposing the defendants' Mtion for Summary
Judgnent, Plaintiffs relied on allegations that federal
substantive due process gives themthe right to raise their
children as they see fit. That federal claimpronpted the
intervenors and the defendants to renove this case to federal
court on May 17, 1996. This court denied Plaintiffs' swiftly

ensuing Motion to Remand. Parents United for Better Schools,

Inc. v. School Dist., No. 96-3791, 1996 W. 442887 (E.D. Pa. July

31, 1996).

Now, after a goodly anpbunt of discovery, Defendants' and
I ntervenors' Modtions for Summary Judgnent are before the court.
They argue that the condom programis within the Board of
Education's authority and discretion, that it conplies with
Pennsyl vania |l aw, and that this voluntary program does not
unconstitutionally burden parental rights under the Fourteenth
Amendnent. To the contrary, they maintain that, were the
situation otherw se, any express parental consent requirenent
woul d violate federal |aw and students' privacy rights.
Plaintiffs counter that the condom program burdens their

constitutional liberty interest in raising their children as they

Pl anni ng Council, and Pl anned Parent hood Sout heastern
Pennsyl vani a, all organizations that provide famly planning and
Al DS- prevention services to mnors.
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see fit. They argue that any limts on parental |iberty should
be subject to strict scrutiny, and that the current opt-out
provision fails to pass constitutional muster in that it burdens
themwith an affirmative duty to act, or else. Plaintiffs also
contend that the condomprogramis invalid under Pennsylvania | aw
because the Board of Education |acks the authority to inplenent a
new heal th service w thout express |egislative approval.

Finally, in their Conplaint, Plaintiffs maintain that condom

di stribution endangers the welfare of their children, but they
omt that argunent fromresponses to the sunmmary judgnent

nmoti ons.

1. St andard of Revi ew

In considering a notion for summary judgnent, the court nust
determne “if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law” Fed. R Cv. P. 56(c). Only facts that may
af fect the outcone of the case under applicable |aw are

“material.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). The court does not resolve factual disputes or make
credibility determ nations, and nust view facts and inferences in

the light nost favorable to the party opposing the notion.



Si egel Transfer, Inc. v. Carrier Express, Inc., 54 F.3d 1125,

1127 (3d G r. 1995). Although the novant has the initial burden
of denonstrating an absence of genuine issues of material fact,
t he non-novant then nust establish the existence of each el enent

on which it bears the burden of proof. J.F. Feeser, Inc. V.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990), cert.

denied, 499 U S. 921 (1991) (citing Celotex Corp. v. Catrett, 477

U S 317, 323 (1986)). Unless evidence in the record woul d
permt a jury to return a verdict for the non-novant, there are
no issues for trial, and sunmmary judgnent becones appropri ate.
Anderson, 477 U.S. at 248. It appearing to the Court that the

i ssues here are not factual, but rather questions of |aw, sunmary

judgnent is appropriate.

1. Di scussi on

A. Board of Education's Authority to Enact Condom Program

1. Cenerally
Plaintiffs contend that the Board of Education exceeded its
statutory authority by inplenenting the condom program?® The

Pennsyl vani a Constitution entrusts to the |egislature the

3. Def endants argue that Plaintiffs have waived this claim
because they failed to plead it, citing Josey v. John R

Hol I i ngsworth Corp., 996 F.2d 632 (3d G r. 1993), and Agustin v.
Quern, 611 F.2d 206 (7th Cr. 1979). Plaintiffs, however, did
plead that Policy 123 “is illegal, exceeds the scope of the Board
of Education’s authority, and is otherwise contrary to state |aw
per se and as inplenmented.” (Conplaint § 7.)
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responsi bility for providing public education. Pa. Const. Art.
1l 8 14. The General Assenbly in turn has del egated power to
the |l ocal school districts. See 24 Pa. Stat. Ann. 8§ 2-201 et

sed.; Pennsyl vania Fed' n of Teachers v. School Dist., 506 Pa.

196, 484 A.2d 751, 753 (1984). See also 53 Pa. Stat. Ann. 8§
13201 et seq. (authorizing first class cities, such as

Phi | adel phia, to adopt charter provisions governing the

adm nistration of a hone rule school district). Under this
system a |ocal school district “is a creature or agency of the
Legi sl ature and has only the powers that are granted by statute,
specifically or by necessary inplication . . . .” Barth v.

School Dist., 393 Pa. 557, 143 A 2d 909 (1958).

Al t hough a school district’'s powers are limted to its
statutory grant, this grant is a broad one. 1In the Public School
Code of 1949, the Pennsylvania General Assenbly granted | ocal
school districts the power to “establish, equip, furnish, and
mai ntain [various schools and departnents] for the education and
recreation of persons residing in said district, and for the
proper operation of its schools.” 24 Pa. Stat. Ann. 8§ 5-502.
Local school districts have a duty to “define the general
policies of the school systeni and “to |l egislate upon all nmatters
concerning the conduct of the schools subject to the provisions
of this act.” 24 Pa. Stat. Ann. § 21-2013. Both state |aw and

t he Phil adel phia Hone Rule Charter give schools all necessary



powers to enable themto carry out the | aws governi ng school s.
24 Pa. Cons. Stat. Ann. 8§ 2-211; 351 Pa. Code 8§ 12.12-300.%

In general, the state statute “reposes a wide discretion in

the school board.” Harris v. Board of Pub. Ed. of School Dist. of

Phila., 306 Pa. 546, 548, 160 A 443 (1932)(construing rel ated
provision in 1911 School Code). Under this broad grant of power,
school districts have consi derable control over school policies

and activities. See, e.q., Chanbersburg Area School Dist. V.

Pennsyl vani a, 60 Pa. Commw. 29, 430 A 2d 740, 743 (1981)

(uphol di ng school district policy which banned snoking in al
school district buildings, citing 24 Pa. Stat. Ann. § 2-211).
Thus, these general provisions, standing al one, provide

sufficient statutory authority for the condom program

2. Cooperative Agreenents
Plaintiffs maintain, however, that a school district’s broad
powers do not include the power to inplenent the condom program

They cite Barth v. School Dist., 393 Pa. 557, 143 A 2d 909

4. The state | aw provides: “The several school districts in
this Commonweal th shall be, and hereby are vested . . . with al
necessary powers to enable themto carry out the provisions of
this act.” 24 Pa Cons. Stat. Ann. § 2-211. The Home Rul e
Charter simlarly states: “To enable it to adm ni ster, nmanage,
and operate the School District of Philadel phia, the Board of
Educati on shall have the powers and duties enunerated herein and
any ot her powers and duties, not inconsistent with [aw, which are
necessary to carry into effect the powers and duties conferred
upon it in this article.” 351 Pa. Code § 12.12-300.
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(1958) as an exanple of a school district exceeding its statutory
grant, and argue that the reasoning in Barth equally applies
here. In Barth, the Pennsylvania Suprene Court concl uded that
t he Phil adel phia School District |acked authority to establish
and fund, with the Cty of Philadel phia, a comm ssion to address
juveni |l e delinquency. While recognizing the progranis | audabl e
goals, the court found that “a worthy objective does not justify
the action of a School District . . . unless that action is
aut hori zed by the Constitution or by an Act of the Legislature.”
143 A . 2d at 911. The court could find no such statutory
authorization in either 24 Pa. Stat. Ann. 8 5-521 (permtting
boards of school directors to enter into certain agreenents with
political subdivisions) or 8 7-706 (authorizing school districts
to join with | ocal governnents in equipping, maintaining, and
operating parks, playgrounds, etc.). It further found that the
expendi ture of school district funds for this program because
the Public School Code did not specifically authorize it, was
illegal under 24 Pa. Stat. Ann. 8 6-610 (“The use or paynent of
any public school funds of any school district, in any nmanner or
for any purpose not provided in this act, shall be illegal.”).
After Barth, however, the | aw changed. The Phil adel phi a
Hone Rul e Charter was amended expressly to authorize cooperative
prograns to address juvenile delinquency. 351 Pa. Code § 12.12-

309(a). This sane provision authorizes cooperative health



prograns: “The Board of Education shall have the authority to

enter into agreenents relating to, but not limted to,

health services . . . with any non-profit private agency when, in
t he opinion of the Board, such agreenment will further the
efficient and effective admnistration of public education.” |d.

The CGeneral Assenbly specifically authorized such a provision in
53 Pa. Stat. Ann. § 13219.°

The Board of Education adopted Policy 123 “[p]Jursuant to its
authority under the Educational Supplenent to the Hone Rule
Charter,” Policy 123 § 2.1, which includes the cooperative
agreenent provision, 351 Pa. Code. § 12.12-309. This policy
“further[s] the efficient and effective adm nistration of public
education,” 8 12.12-309, by “reduc[ing] high risk sexual behavior

| eading to teen pregnancy, sexually transmtted di seases and H V

5. Nothing in this act shall be construed as constituting a
prohi bition agai nst agreenents including, but not limted
to, joint tax collection, joint purchasing of supplies,
equi pnent and contractual services, use of recreational and
park equi prent and facilities, control and prevention of
juveni |l e delinquency, city planning, capital budgeting,
capi tal progranm ng and conprehensi ve devel opnent pl anni ng,
wi th any nunicipal or fornmer county departnent agency,
of fice, board or comm ssion or any agency of the
Commonweal th or the United States Governnment, when, in the
opinion of a duly constituted board of education of the hone
rul e school district or its authorized agents, such
agreement wll further the efficient and effective
adm ni stration of public education.

53 Pa. Stat. Ann. 8§ 13219 (enphasis supplied).

The non-excl usive | anguage of this section permts the Board
of Education to expand cooperative agreenments into the real m of
heal th servi ces.
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infection.” Policy 123 § 2.1.b. It is sadly self-evident that
students’ education is hindered when they drop out of school
because they are pregnant, sick with venereal disease, or dying
of AIDS. By “pronot[ing] a healthy lifestyle for all children,”
Policy 123 f 2.1, the Board of Education may better fulfill its
educati onal mandate. Thus, the cooperative agreenent provisions

provi de additional |egislative authority for the condom program

3. Health Services

Plaintiffs argue, however, that the court instead shoul d
| ook at the statutory provision on school health services, 24 Pa.
Stat. Ann. 8§ 14-1402. Section 14-1402 enunerates required health
servi ces, which do not include condomdistribution. 24 Pa. Stat.
Ann. 8§ 14-1402. Plaintiffs maintain that this provision shows a
clear legislative intent to restrict, rather than expand,
al | owabl e school -based health services. They argue that, because
the legislature did not explicitly authorize the distribution in
the section of health services, the condom programis beyond the
scope of the school district’s authority.

| agree that condomdistribution is within the inplied

definition of health services. |In the Code, the Legislature
adopts a broad nmeaning for health service, as indicated by the
enuner at ed services, which include hearing and vision tests,

tests for tuberculosis, and hei ght and wei ght measurenents.
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These services relate to the evaluation and preservation of
students’ health. Condons, too, involve health preservation
Wiile it requires very little training to use a condomin a
medi cally correct way, neither does it require great nedica
expertise to neasure a child s weight and height. Because a
condomis a prophylactic neasure to preserve health by reducing
the risk of sexually transmtted disease, it is a health service
within the neaning of the School Code.

| di sagree, however, that the health services provision
forbids condomdistribution prograns. The caption for the Code
section relating to this statutory provision reads “Required

health services.” (enphasis added). Wile the legislature
mandat es the provision of certain health services, nothing in the
statute forbids a school district from providing additional
services, particularly where, as here, no school district funds
are bei ng spent.

During oral argunent, Plaintiffs |inked their health
services argunent with their argunent on cooperative agreenents.
Specifically, they contended that 351 Pa. Code 8§ 12.12-309
aut hori zes cooperative agreenents only to provide those health
services otherwi se mandated by law, nanely, those listed in §
14-1402. This argunment fails. The statutes and regul ations

regardi ng mandatory health services already prescribe the neans

by which the schools nmust deliver those services. See, e.q., 24



Pa. Cons. Stat. Ann. 8§ 14-1401 (defining school health
personnel); 8 14-1410 (governing “[e] npl oynment of school health
personnel ”); 8§ 14-1411 (governing public contracts for health
services with |ocal health departnents); 28 Pa. Code 88 23.32(b),
23.33(b), 23.34, 23.35(b) (governing enpl oynent of school health
personnel). Section 12.12-309, in contrast, broadly authorizes
cooperative agreenents “relating to . . . health services”
whenever a school board determ nes that such agreenents woul d
enhance the effective adm nistration of public education. This
provi sion cannot apply to the mandated health services because

t hese nmust be delivered through direct hiring and public
contracts as specified by law. To have neaning, 8 12.12-309 nust
apply instead to other health-rel ated services, such as the
condom program which are not mandated but which school districts
have the discretion to offer. Further, as discussed bel ow, the
school district could distribute condons in schools not as a

heal th service to students, but as an effective nmeans of
fulfilling its educational mandate by targeting those students

nmost at ri sk.

4. Health and Hygi ene Educati on
The School District’s authority to inplenment Policy 123 al so
may be found in its authority to educate students about health

and hygiene. A school district nust instruct its students in



physi ol ogy and hygi ene, and include in this instruction “special

reference to tuberculosis and its prevention.” 24 Pa. Stat. Ann.
§ 15-1513.°% In other words, the |legislature intended that school
districts teach their students ways to pronote health and prevent
the transm ssion of comruni cabl e di seases.

The State Board of Education echoes these concerns about
health in its regul ations pronul gated under the authority granted
by the School Code. The State Board’'s construction of state |aw,
as manifested in these regul ati ons, deserves deference. Cf.

Chevron v. Natural Resources Defense Council, 467 U.S. 837, 844

(1984) (courts should accord consi derable weight to federal

agenci es’ construction of federal statutes that they adm nister).
In these regul ations, the State Board nmandates that “[e]ach
student shall acquire and use the know edge and skills necessary
to pronote individual and famly health and wel |l ness.” 22 Pa.
Code. 8 5.201(e)(8). Students should “denonstrate their

know edge of the benefits associated with physical fitness and
good personal health habits including health pronotion and

di sease prevention.” 22 Pa. Code. 8§ 5.202(f)(8)(iii). Thus,

hi gh school s nust teach “[w ell ness and fitness, incorporating

6. This statutory |language had its genesis in the Act of 1911
back when the potential for contraction of that dread disease
filled one’s heart with fear. See 1911 Pa. Laws 309 § 16009.
Medi cal progress and changing tinmes have brought about sone
difference in what infectious killers are of preenm nent concern,
but the statutory purpose, protection of the children, renmains
const ant.
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physi cal education, aerobic fitness, regular physical activity
and health and instruction every year about prevention of

al cohol, chem cal and tobacco abuse.” 22 Pa. Code. 8§
5.213(c)(9).

In addition, school districts nust give “instruction
regarding [the] prevention of human i nmmunodeficiency virus (H V)
i nfection/acquired i munodeficiency syndrone (AIDS).” 22 Pa.
Code. 8§ 5.220(a). Specifically,

Educational materials and instruction shall be determ ned by

the local school district and be appropriate to the age

group to be taught. The program of instruction shal

i nclude information about the nature of the disease, the

| ack of a cure, the ways the disease is transmtted and how

the infection can be prevented. The school district may

omt instruction in the elenentary grades on the

transm ssion of the disease through sexual activity.

Prograns di scussing transm ssion through sexual activity

shal |l stress that abstinence from sexual activity is the

only conpletely reliable neans of preventing sexual

transm ssion. Prograns shall stress that avoi dance of

illegal drug use is the only conpletely reliable neans of

preventing transm ssion through shared drug paraphernali a.
22 Pa. Code. 8 5.220(b). Parents who do not wi sh their children
to receive this education may request in witing that the school
excuse their children fromthese classes. 22 Pa. Code.

§ 5.220(c).

In light of these regulations, the Phil adel phia Board of
Education rationally could decide that permtting students
condi tional access to condons in schools furthers its health
education goals. Curricula devel oped under Policy 123 teach

students about H'V and its consequences, anong ot her things.
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Stressing abstinence, these curricula wsely include instruction
in another form of prevention, nanmely the use of a prophyl axis.
Follow ng this instruction, if not before, students will know

t hat condons can hel p prevent the spread of H V and ot her
sexually transmtted di seases. The School D strict knows that

t hese students may obtain condons froma variety of sources,

i ncl udi ng pharmacies, clinics, and even in certain rest roons.

| n-school access to condons does not give the students
significantly greater ability to obtain condons than they woul d
have without the program’ |t does, however, cone at a price
that furthers the School D strict’s educational m ssion:
students who obtain condons in the school nust receive a |lecture

on abstinence, and |l earn how to use condons properly.® The

7. In fact, the in-school program gives students |ess
opportunity to obtain condons than they woul d have el sewhere
because their parents may prevent themfromparticipating in it.

8. | acknowl edge that at |east one court has found that
“[s]uppl yi ng condons to students upon request has absol utely
nothing to do with education, but rather is a health service
occurring after the educational phase has ceased.” Al fonso v.
Fer nandez, 606 N.Y.S.2d 259, 263 (App. Dv. 1993). |
respectfully disagree with the court’s conclusion that a condom
program has no educational conponent. | note additionally that
the court there had to decide whether an in-school condom

di stribution programconstitutes a health service because it
determ ned that the comon | aw of New York requires third persons
to obtain parental consent before providing health services to
m nors. That court rejected the defendants’ argunent that the
program was nore health education than a health service.
Because, as | shall discuss below, mnors in Pennsylvania do not
require parental consent to receive condonms, | need not so
strictly differentiate between health education and health

servi ces.

- 18 -



condom di stri bution program gives the School District another
opportunity to urge students not to engage in sexual activity.
The program al so thus targets those students nost at risk of
contracting a social disease, i.e., those who intend to engage in
sexual relations. The School District thus ensures that the
students know how to use condons correctly. The student who buys
condons froma drug store does not necessarily receive this
instruction; the one who gets themthrough the in-school program
does. Thus, the program pronotes the education of school
students in physiol ogy and hygi ene, as authorized and required by
t he School Code.?®

In sum | find that the School District has the requisite

statutory and codal authority to inplenent the condom program

5. Abuse of Discretion
The next question is whether the Board of Education abused
its discretionary authority when it enacted Policy 123. As a
general rule, courts should not interfere wwth the discretionary

exerci se of a school board' s power unless the board's action was

9. This programthus differs markedly fromthe program struck
down in Barth. There, the School District, in conjunction with
the city, attenpted to conbat juvenile delinquency in an apparent
exercise of a police power it |lacked. Although the program night
wel | have had beneficial effects on education, it did not itself
i ncl ude an educati onal conponent. Here, by contrast, the condom
program furthers the school district’s ability to fulfill its

| egi slatively mandated rol e as an educator.
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based upon (1) a “m sconception of | aw which caused the school
board to act outside its statutory authority, (2) “ignorance
through lack of inquiry into the facts necessary to form an
intelligent judgnent,” or (3) “arbitrary will or caprice.”

Roberts v. Board of Directors of the School Dist., 462 Pa. 464,

341 A 2d 475, 480 n. 4 (1975). See also Zebra v. School Dist.,

449 Pa. 432, 296 A.2d 748, 750 (1972); Spann v. Joint Boards of

School Directors, 381 Pa. 338, 113 A 2d 281, 286 (1955). Thus,

for exanple, the Pennsyl vania Suprene Court upheld a school
regulation to require students to be vaccinated in order to

attend public schools. Duffield v. School Dist., 162 Pa. 476, 29

A 742, 743 (1894) (“It is not an error in judgnent, or a m stake
upon sone abstruse question of nedical science, but an abuse of

di scretionary?! power, that justifies the courts in interfering
with the conduct of the school board . . . .”). As discussed
above, the Board of Education acted within its statutory
authority. Nor is there evidence that the Board acted out of

ei ther ignorance or caprice. To the contrary, the Board of

10. The test for abuse of discretion is a high procedural hurdle
i n Pennsyl vani a:

abuse of discretion is not nerely an error of judgnent,

but if in reaching a conclusion the law is overridden

or msapplied, or the judgment exercised is manifestly

unreasonable, or the result of partiality, prejudice,

bias or ill will, as shown by the evidence or the

record, discretion is abused.
Man O WAr Racing Ass’'n v. State Horse Racing Conmin, 433 Pa. 432,
250 A.2d 172, 181 n.10 (1969) (citing Melcuszny v. Rosol, 317
Pa. 91, 94, 176 A 236, 237 (1934)).
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Education held nultiple hearings and conducted a thorough

exam nation of the reasons for, and inplications of, distributing
condons in public schools. Thus, Plaintiffs’ claim that the
board exceeded or abused the bounds of its |legal authority,

fails.

B. Pennsyl vani a Law on Parental Consent

1. Common Law
Plaintiffs also argue that the condomprogramis illega
under the common | aw and under Pennsyl vani a statutes governi ng
parental consent. Under the common | aw, parental consent nust be
secured before nedical treatnent can be provided to mnors. See,

e.qg., Parents United for Better Schools, Inc. v. School D st.,

166 Pa. Commw. 462, 646 A 2d 689, 691 (1994) (describing the
parental consent requirenment for nedical treatnent as a “tine
honored” principle, wthout deciding whether condom di stribution
is a nedical service). The parental consent requirenent,
however, is far fromabsolute. Parental consent may be wai ved
when the parent's refusal of consent |ikely would conprom se the
mnor's long-term prospects for health and well-being, In re
Cabrera, 381 Pa. Super 100, 552 A 2d 1114 (1989), or when the

mnor is mature enough to speak for hinself, In re Geen, 448 Pa.

338, 292 A 2d 387 (1972).

The scope of the conmon-|aw parental consent rule may be
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defined by reference to the infornmed consent doctrine. Under
Pennsyl vani a conmon | aw, unless there is an energency, physicians
must obtain their patients’ informed consent to surgical

procedures. See Muure v. Raeuchle, 529 Pa. 394, 404, 604 A 2d

1003, 1008 (1992).% Failure to obtain this consent renders the
subsequent operation a battery. See id. This requirenent,
however, extends only to procedures in which physicians or their
agents intends use of their nedical expertise to physically
contact the patient, either directly or by w el ding nedical

instrunments. See Boyer v. Smth, 345 Pa. Super. 66, 72, 497 A 2d

646, 649 (1985) (“We are of the opinion that the doctrine of

i nformed consent should continue to be limted inits
applicability to only those cases involving surgical or operative
medi cal procedures”). Thus, the doctrine does not extend, for
exanple, to the “admnistration of therapeutic drugs.” 1d. On
the other hand, it does enconpass needle injections. See

Kar abj anian v. Thonmas Jefferson Univ. Hosp., 717 F. Supp. 1081,

1084 (E.D. Pa. 1989). One of the cases upon which the plaintiffs

rely, Zaman v. Schultz, 19 D. & C. 309 (Comm PI. 1933), follows

this general rule. There, the court treated as an operation the
extraction of blood for a transfusion. See id. at 312. The

procedure undeni ably invol ved a touching by sonmeone with nedical

11. | f a physician intends to operate on a mnor, he first
nmust obtain the mnor’'s parents’ consent. See Marino v.
Bal | estas, 749 F.2d 162, 167 (3d Cir. 1984).
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background. Here, by contrast, the persons dispensing the
condons may have no nedi cal training, performno surgical
procedures on the students, and intend no contact with them

Thus, they no nore need parents’ consent to di spense condons to a
student than a pharnaci st woul d need that consent to sell the

m nor students condons in a drug store.! See also Afonso v.

Fer nandez, 606 N.Y.S.2d 259, 270 (App. Div. 1993)(E ber, J.,
dissenting)(“it is anomal ous to construe the phrase ‘health
services’ as a neans of restricting the rights of mnors of high
school age to voluntarily request condons, which mnors in this
State are permtted to purchase or obtain froma variety of other
sources”).

More generally, nedical treatnment tends to cone after the
fact. |If one puts on suntan |otion before partaking of the
beach, that is not nedical treatnent, but rather prevention.
There is at that tinme no nmalady to treat - only the recognition
t hat prol onged exposure to the sun’s strong ultraviolet rays can
create sundry skin problens. On the other hand, if one frolics

at length on the beach, basking, unprotected, in the sun’s bright

12. The comon | aw of Pennsyl vani a does not require
parental consent for all agreenents between minors and third
parties. For exanple, although mnors generally have no
“conpetence” to contract, they may, w thout parental consent,
enter into contracts with others. The law protects m nors by
permtting themto void contracts, other than contracts for
necessities, “at any point up until a reasonable tine after the
mnor attains his or her majority.” Aetna Cas. & Sur. Co. v.
Duncan, 972 F.2d 523, 526 (3d Gr. 1992).
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rays, the later rendezvous with the doctor to seek a renedy for
the blistered sunburn - or the onset of skin cancer - can fairly
be described as nedical treatnent. The forner is preventative,

or prophylactic, while the latter is curative treatnent for a
medi cal mal ady that had not been prevented. Condons, |ike suntan
| otion, are prophylactic. Condons are non-invasive, are not used
to di agnose or cure disease, and do not require nedical training
or supervision for their use. Because condomdistribution is not
a nedical treatnent, it would not fall within the common-I|aw

rul e.

Plaintiffs, however, would expand the comon-|aw rul e beyond
curative procedures involving physical contact by arguing that
health services, such as condomdistribution, also require
parental consent. | agree that condomdistribution is health-
related. Wether condons are used can have a significant inpact
upon a person's health.®® Wen used properly, condons serve as a
barrier for gernms, bacteria and viruses, thus keeping contagi ous
little disease generators from passing fromone person’s body
into another’s, thereby infecting, perhaps fatally, the other

person. Not all condons are totally inperneable, and thus, they

13. Heal th neans “1 a: the condition of an organi smor one
of its parts in which it perfornms its vital functions normally or
properly . . . b: the condition of an organismw th respect to
the performance of its vital functions esp. as eval uated

subj ectively or nonprofessionally . . . .7 Wbster's Third New

Int'l Dictionary, Unabridged 1043 (1986).
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are not all perfect. But they do reduce the risk of infection
with sexually transmtted di seases. Because condom usage nay
help to preserve health, their distribution is a health service,
within the ordinary neaning of that term |npact upon health,
however, does not transforma health service into a nedical
treatnent. Health services, by definition, enconpass far nore
than nedical treatnment. Because the cases requiring parental
consent speak only to nedical treatnent, | wll not engraft a
common- | aw consent requirenent onto the nuch broader category of
heal t h servi ces.

Finally, I find that the plaintiffs’ reliance on Querrier
v. Tyson, 147 Pa. Super. 239, 24 A 2d 468 (1942) is m spl aced.
Guerrieri stands for the sound and unremarkabl e proposition that

in loco parentis authority does not give a public school teacher

the “authority to exercise her lay judgnent, as a parent may, in
the matter of treatnment of injury or disease suffered by a
pupil.” 1d. at 469. The case involves a teacher’s well-neaning,
but m sqgui ded, personally adm nistered treatnment of her student’s
i njured hand, treatnent that caused pernmanent disfigurenent.
Clearly, the school teacher in that situation could not have
relied on the legislature’s and the State Board s grant of
educational authority to the local school district. Here,
however, as di scussed above, the School District instituted

Policy 123 as part of its nandate to educate its students in



matters of health. See 24 Pa. Stat. Ann. 8§ 15-1513; 22 Pa. Code
8§ 5.220. Because the School District’s authority to inplenent
the condom program stens fromits educational mandate, not its in

| oco parentis authority, Guerrieri is inapposite.

2. Mnors’ Consent Act

Plaintiffs also cite the Mnors' Consent Act, 35 Pa. Stat.
Ann. 88 10101-10105, as prohibiting condom di stribution w thout
parental consent. This Act enables mnors, under certain
ci rcunstances, to consent on their own to “nedical, dental and
health services.” Although the statute itself does not define
what it nmeans by “health service,” | have found that condom
distribution is a health service in the ordinary neani ng of that
term Plaintiffs argue that, because condomdistribution is not
an enunerated exception wthin the Act, parental consent is
requi red. Defendants and |Intervenors, however, nuster several
convincing argunents to the contrary.

Not ably, a provision of the Act permts mnors to consent to
“medi cal and health services to determ ne the presence of or to
treat pregnancy, and venereal disease . . . and the consent of no
ot her person shall be necessary.” 35 Pa. Stat. Ann. 8§ 10103. On
the one hand, the Legislature easily could have inserted “to
prevent” before “to determine.” On the other hand, it seens

absurd for the legislature to allow nmnors to consent to
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treatnment once they are pregnant or infected with a sexually
transmtted di sease, but forbid themto obtain contraceptives to
prevent those conditions wthout parental consent. Such an

absurd result is to be avoi ded. See, e.qg., MConnaughey V.

Bui | di ng Components, Inc., 536 Pa. 95, 637 A 2d 1331, 1334 n. 4

(1994) (“When construing statutes under Pennsylvania law, it is
assuned that the legislature does not intend a result which is
absurd or unreasonable.”). Nor should Pennsylvania | aw be
interpreted to contradict federal or constitutional law. U S
Const. art. VI, cl. 2; 1 Pa. Cons. Stat. Ann. 8§ 1922(3)
(providing that, in ascertaining statutory intent, courts should
presunme that the CGeneral Assenbly does not intend to violate
federal or state constitutions). As discussed bel ow, both
federal and constitutional |aw bar the inposition of a bl anket
prior-parental -consent requirenent for distribution of
contraceptives to m nors.

Further, the very terns of the statute express an intent to
| i beralize the circunstances under which mnors can receive
medi cal care. This liberalization finds expression in the

statute’'s title: “An Act [e]lnabling certain mnors to consent to

medi cal , dental and health services.” 1970 Pa. Laws Act No. 10
(emphasi s added). If, by negative inplication, the statute
di sabl es mnors from providing consent in any circunstances not

enunerated, it would restrict the very rights it nmeans to expand.
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See T. H v. Jones, 425 F. Supp. 873, 881 n. 5 (D. Uah 1975)

(rejecting argunment that state |law granting mnors right to
consent to treatnent for venereal disease inplicitly disabled
them from consenting to contraceptive services), aff’d on

statutory grounds, 425 U S. 986 (1976). Significantly, the

Pennsyl vani a Suprene Court has not viewed the Act as a barrier to
t he devel opnent of exceptions to mnors’ general incapacity to

consent to health care: In re Geen, which recognizes an

exception for mature m nors under age 18, was decided after the
statute’s enactnent. Thus, an exception to the parental consent
requi renent for health services, even though not specified in the
M nor’s Consent Act, nmay be inferred in the context of

contraception.

C. M nors' Federal Statutory Rights

The intervenors correctly maintain that the federal
statutory rights of mnors preclude the inposition of a parental
consent requirenent. Four of the nine school health resource
centers, in which condons are distributed, are funded, in part,

t hrough grants under Title X of the Public Health Service Act, 42
US C 8 300(a). Congress enacted Title X in order to provide
conprehensive fam |y planning services to all who sought them

i ncl udi ng adol escents. Planned Parenthood Fed'n of Anerica v.

Heckl er, 712 F.2d 650, 651-52 (D.C. GCr. 1983). Title X services
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i nclude the provision of contraceptives. 1d. Although the
statute encourages famly involvenent, it stresses
confidentiality. 1d. at 659-60. Thus, all circuit courts which
have consi dered the issue have concl uded that parental consent
cannot be required before a mnor receives Title X services. See

County of St. Charles, M. v. Mssouri Fanmly Health Council, 107

F.3d 682, 684-85 (8th Gr. 1997) (citing cases). |If

Pennsyl vania’s M nor’s Consent Act requires parental consent
before providing contraceptives, it nust yield to federal
confidentiality requirenents whenever a m nor seeks

contraceptives through a Title X program 4

D. M nors' Privacy Rights

Students’ privacy rights also prohibit the inposition of a
state statutory or common-| aw prior-parental consent requirenent
for condomdistribution. The Suprene Court has reaffirned

repeatedly that, although the state has “sonewhat broader

14. I ntervenors also note that Medicaid recipients,
i ncluding mnors, have a statutory right to receive confidential
famly planning services. 42 U S C 8 1396d(a)(4)(C (“The term
‘“medi cal assistance’ neans paynent of part or all of the cost of
the following care and services . . . famly planning services
and supplies furnished . . . to individuals of child-bearing age
(i ncluding mnors who can be considered to be sexually active) .
."). See also 42 C.F.R 8§ 431.301, 431.305(b), 440.240(b),
440 250(0) (1996) (requiring fam |y planning services for
sexual |y active mnors on an equal basis with adults, and
protecting patient confidentiality). However, because t he condom
program at issue here does not use Medicaid funding, these
statutory and regul atory provisions do not apply.
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authority to regulate the activities of children than of adults,”

Pl anned Parenthood v. Danforth, 428 U. S. 52, 74 (1976), mnors

are entitled to federal constitutional protection in nmaking

deci si ons about reproductive health care. See, e.q., Carey v.

Popul ation Servs. Int’'l, 431 U S. 678, 693 (1977) (plurality)

(“the right to privacy in connection with decisions affecting
procreation extends to mnors as well as to adults.”); Danforth,
428 U.S. at 74 (“Mnors, as well as adults, are protected by the
Constitution and possess constitutional rights.”).

Constitutional protection for mnors is critical because
pregnancy and sexually transmtted di seases inpact as heavily, if

not nore heavily, upon mnors. See T. H v. Jones, 425 F. Supp.

873, 881 (D. Uah 1975), aff’'d on statutory grounds, 425 U S. 986

(1976) (“The interest of mnors in access to contraceptives is
one of fundanental inportance. The financial, psychol ogical and
soci al problens arising fromteenage pregnancy and not her hood
argue for our recognition of the right of mnors to privacy as
being equal to that of adults.”).

During the past two decades, the Suprene Court consistently
has rejected bl anket parental -consent requirenents for abortions,
hol di ng i nstead that m nors nust have recourse to the courts if
they will not or cannot obtain their parents’ consent. See, e.q.,

Pl anned Parent hood v. Casey, 505 U.S. 833, 899 (1992); Hodgson v.

M nnesota, 497 U.S. 417, 461 (1990) (O Connor, J., concurring);
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Bellotti v. Baird, 443 U S. 622, 643-44 (1979).% Access to

contraceptives may be just as inportant as access to abortions:
“t he decision whether to use contraceptives is as intimate and
personal as, and involves risks to the individual which are
conparabl e to those raised by the decision whether to have an

abortion.” Planned Parenthood Ass’'n v. Matheson, 582 F. Supp.

1001, 1009 (D. Utah 1983). But states have even less interest in
regul ating mnors’ access to contraception than in regulating

m nors’ access to abortion. See Carey, 431 U S. at 694
(plurality) (“The State’'s interest in protection of the nental
and physical health of the pregnant mnor, and in protection of
potential life are clearly nore inplicated by the abortion

deci sion than by the decision to use a nonhazardous
contraceptive.”). Thus, the Constitution forecloses an
interpretation of Pennsylvania | aw that woul d conpel parental
consent whenever a mnor seeks contraceptives. See Carey, 431
US at 694 (plurality) (“Since the State may not inpose a

bl anket prohibition, or even a bl anket requirenent of parental
consent, on the choice of a mnor to term nate her pregnancy, the

constitutionality of a blanket prohibition of the distribution of

15. I ntervenors aptly point out that while the Suprene
Court of the United States has permtted states to nandate
parental involvenent in a mnor’s abortion decision, provided
that the mnor retains a constitutionally adequate alternative
such as a judicial bypass procedure, the Court has never held
that the governnent is conpelled to involve parents.
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contraceptives to mnors is a fortiori foreclosed.”). See also
Mat heson, 582 F. Supp. at 1009 (“the state may not inpose a
bl anket parental notification requirenent on mnors seeking to
exercise their constitutionally protected right to deci de whet her
to bear or to beget a child by using contraceptives.”).
Plaintiffs counter that requiring prior parental consent for
i n-school distribution of condons would not inplicate m nors’
constitutional rights because students could obtain condons
outside of school. Plaintiffs do not explain, however, why
consent could be required in the schools but not beyond the
school house door. |If the condom programis invalidated for
violation of the Mnor’s Consent Act or a common-| aw parent al
consent rule, then individuals and organi zations outside the
school district also would be required to obtain consent. Such a
rule would heavily burden mnors’ privacy rights by severely
limting their access to condons:
if the distribution of condons is a ‘health service’ which
cannot be undertaken w thout parental consent, then the many
famly planning clinics throughout this State which
di stribute condonms . . . nust also be deened in violation of
the common | aw and statute. . . . [T]o preclude distribution
of condons to minors wthout parental consent would have a
significant inpact upon the ability of mnors to obtain
condons, and thus violate their constitutionally-recognized

right to nmake such decisions privately.

Al fonso v. Fernandez, 606 N.Y.S. 2d 259, 271 (N. Y. App. Div. 1993)

(Ei ber, J., dissenting). Thus, given both federal statutory and

constitutional mandates, | cannot adopt the plaintiffs’
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interpretation of state | aw

E. Constitutionality of the Condom Program

The ot her constitutional issue raised by the parties is
whet her the condom program unconstitutionally infringes upon
parents' Fourteenth Amendnent liberty interests. The Suprene
Court long has recogni zed that parents have the right to be free
from unnecessary governnental intrusion in the rearing of their

chi |l dren. See, e.qg., Wsconsin v. Yoder, 406 U S. 205, 232

(1972) (finding that the “primary role of parents in the
upbringing of their children is now established beyond debate”);

Farrington v. Tokushige, 273 U S. 284, 298 (1927) (noting that

the parental “right to direct the education of his own child

W t hout unreasonable restrictions”); Pierce v. Society of the

Sisters of the Holy Nanes of Jesus and Mary, 268 U.S. 510, 534-35

(1925) (enphasizing parents' right “to direct the upbringing and

education of children under their control.”); Meyer v. Nebraska,

262 U.S. 390, 399 (1923) (stating that the Fourteenth Anmendnent

protects “the right of the individual to . . . bring up children
according to the dictates of his own conscience . . . .7).

State prograns or statutes can infringe upon this interest when

they are inherently coercive, that is, when the state either



requires or prohibits sonme secular activity.'® See, e.qg., Yoder

406 U. S. at 234-35 (concluding that First and Fourteenth
Amendnents prevent state from conpelling Am sh parents to send

their children to school until age 16); Farrington, 273 U S. at

298-99 (striking down a Hawaiian statute which effectively would
have elim nated foreign | anguage schools); Pierce, 268 U S. at
534-36 (affirmng that states may not conpel parents to send
their children to public, as distinct fromprivate or parochial,
school s); Meyer, 262 U S. at 403 (striking down a Nebraska
statute that forbade the teaching of any | anguage ot her than
Engl i sh before the eighth grade).

During oral argunment, Plaintiffs urged that the parental
opt-out schene is coercive upon parents in that it forces themto

respond. Coercion is a strong word. It conjures visions of

16. To support their constitutional argunment on parental
rights, Plaintiffs cite several Establishment clause cases. Wen
a public school engages in or pronotes practices which involve
religion, students and parents need not show coercion to prevail
in an Establishnment C ause challenge. See, e.q.,; School Dist.
v. Schenpp, 374 U. S. 203, 223 (1963) (holding that Establishment
Cl ause cl ai mneed not be “predicated on coercion”); Engel V.
Vitale, 370 U.S. 421, 430 (1962) (noting that Establishnent

Cl ause violation “does not depend upon any show ng of direct
governnental conpul sion”). The underlying rationale for these
cases is that the Establishnment C ause is prem sed on the belief
that “a union of government and religion tends to destroy
government and degrade religion.” Engel, 370 U S. at 431. Thus,
“it is not enough that the government restrain from conpelling
religious practices: It nmust not engage in themeither.” Lee v.
Wei sman, 505 U. S. 577, 604 (1992) (Blackmun, J., concurring).

G ven this reasoning, the Establishment C ause cases cited by
Plaintiffs are inapposite to this action involving a school
district’s secular activity.
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bei ng conpelled to confess to crinme while being stretched upon
the rack, or being subjected to the persuasive revolutions of a

t hunbscrew. The Anerican Heritage Dictionary, Third Edition,

defines “coerce” as “to force to act . . . in a certain way by
use of pressure, threats, or intimdation; conpel . . . [t]o
dom nate, restrain or control forcibly . . . [t]o bring about by
force or threat.” Anerican Heritage Dictionary 367 (3d ed.

1992). The New Shorter A d English Dictionary defines “coerce”
as to “(f)orcibly constrain or inpel (into obedi ence, conpliance,

etc.); force or conpel to do.” The New Shorter O d English

Dictionary 433 (1993).

It is true that the way the rules are witten, if a
Phi | adel phi a school parent does not wite back with a naysay, the
condom program may proceed as to that child. But that is nore
anal ogous to the “coercion” visited upon a custonmer by a book
club, where the rules are that failure tinely to decline the
of fered book results in book - and bill - arriving by the end of
the nonth. That concededly does place sone inpetus upon the
custoner to respond, but to characterize that postal-R S. V.P.
situation as “coercive,” would be to stretch the termbeyond its
true neaning. There is a difference between pesky annoyance and
forcible coercion. So also is that the case at bar. Coercion
this is not.

There are a nunber of contexts wi thin which parents nust be
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in communication with their children’s schools. Should they want
their children excused fromclass for an appoi ntnent, they nust
tell the teacher or send a note. Should they want their children
exenpted fromH V/AIDS instruction, they nust nake the request in
witing. 22 Pa. Code 8 5.220(c). |If, on religious grounds, they
want their children exenpted from particular instruction, they
must make the request in witing. 22 Pa. Code 8 5.4(d)(3). They
al so nust nake a witten request to have their children excused
fromstate assessnents. 22 Pa. Code 8 5.4(d)(4). Simlarly, if
they object to required i muni zati ons, they nust put their
objections in witing. 28 Pa. Code 8§ 23.84(b). Such

requi renents do not rise to the |l evel of coercion.

So al so, just as the condom program at issue here is not
coercive upon the parents, nor is it coercive upon the students.
Students may be conpelled to attend school, but they are not
conpelled to participate in the condomprogram Student use of
the health resource centers is entirely voluntary. Further,
parents are free to instruct their children not to use the
program and nmay even actively prevent their children's
participation by sending an opt-out letter to the school. In
fact, the opt-out provision encourages parental involvenent by
noti fying them of the school programand pernmitting themto
forbid their children to use it. Because it allows parents to

restrict children’s in-school access to condons, the provision
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gi ves parents nore authority and control over their children.
The opt-out provision supports, not burdens, parental rights.
Parents thus “remain free to exercise their traditional care,
custody and control over their unemanci pated children.” Doe V.

Ilrwn, 615 F.2d 1162, 1168 (6th Cr.), cert. denied, 449 U S. 829

(1980) (rejecting substantive-due-process challenge to publicly
operated fam |y planning center which gave contraceptives to
m nors upon request w thout parental notification or consent).

See also Curtis v. School Comm, 652 N. E. 2d 580, 587 (Mass. 1995)

(uphol di ng condom di stri bution programw t hout any parental

notification or consent requirenents), cert. denied, @ US |,

116 S.Ct. 753 (1996); Alfonso v. Fernandez, 606 N.Y.S. 2d 259,

265-67 (N. Y. App. Div. 1993) (striking down condom distribution
program whi ch | acked parental consent requirenent, but noting
that such a program would be constitutionally valid if it had a
parental “opt-out” procedure).

Because | find that Plaintiffs have not shown that the state
has violated their constitutional rights, it is unnecessary to
consi der whether the state has a conpelling interest which

supersedes the parents' liberty interest. See, e.q., Prince v.

Massachusetts, 321 U. S. 158, 165-69 (1944).

F. Pri vate Cause of Action under Criminal Statutes

The intervenors al so request that the court grant them
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summary judgnent on Plaintiffs’ claimfor child endanger nent
(Count I11). They maintain that Plaintiffs have waived this
count by failing to argue it in their Response, and that, if not
wai ved, this count nust fail because Plaintiffs have no private
right of action under 18 Pa. Cons. Stat. 8§ 4304(a), the crimnal
statute prohibiting child endangernent.! Because | find that
Plaintiffs cannot prove their claimin Count I11, | find it
unnecessary to reach the question of whether this statute permts
a private cause of action.

As a prelimnary matter, | shall not deemthis count
abandoned sinply because Plaintiffs have not defended it in their
Response. Although a court is permtted to enter judgnent when
the non-novant fails to respond, see Fed. R GCv. P. 56(e), the

court is not automatically required so to do. See, e.qg., John v.

Loui siana (Bd. of Trustees for State Colleges & Univs.), 757 F.2d

698, 709-10 (5th Gr. 1985).

Count 11l alleges that the defendants’ distribution of
condons in public schools endangers the welfare of children
because they thus increase children’s sexual activity which is
harnful to their physical, psychol ogical and spiritual well -

being. Under Pennsylvania |law, “[a] parent, guardian, or other

17. Their notion al so requests sumary judgnent on Counts
| V (Endangering Welfare of Children) and VII (Corruption of
Morals of Mnors). | find it unnecessary to address these

counts, however, because Plaintiffs already have abandoned them
(Pl's.” Resp. at 33 n. 2.)
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person supervising the welfare of a child under 18 years of age .

[breaks the law] if he know ngly endangers the welfare of the
child by violating a duty of care, protection or support.” 18
Pa. Cons. Stat. 8 4304(a). This statute is to be “given neaning
by reference to the "common sense of the community’ and the broad
protective purpose for which . . .[it was] enacted.”

Commonweal th v. Mack, 467 Pa. 613, 359 A 2d 770, 772 (1976). To

be held liable, the alleged offender nust be “aware of his or her
duty to protect the child; is aware that the child is in

ci rcunst ances which threaten the child s physical or
psychol ogi cal welfare; and has either failed to act or has taken
actions so |lane or neager that such actions cannot reasonably be
expected to be effective to protect the child's . . . welfare.”

Comonweal th v. Cardwell, 357 Pa. Super. 38, 515 A 2d 311, 315

(1986), appeal denied, 515 Pa. 573, 527 A 2d 535 (1987).

Plaintiffs, however, cannot show either that the condom program
endangers children or that the defendants had the requisite
intent. If in-school distribution of condons increases sexual
activity, Plaintiffs mght show endangernent. But Plaintiffs
have provi ded no evidence |inking condomdistribution to

i ncreased sexual activity. Further, while inproper use of
condons can be dangerous, failing to use condons puts sexually
active children at even greater risk. |f anything, the danger to

the children woul d be increased were this condom program
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quashed.® Thus, Plaintiffs have not shown that the condom
program endangers children. Wthout a show ng of endangernent,
there can be no liability.

Even if Plaintiffs could show that the condom program
endangers children, they cannot prove that the defendants had the
requisite intent. Rather, the record evidences the defendants’
belief that the program pronotes students’ health and wel fare,
not that it endangers them The nere possibility, unsupported by
this record, that Defendants m ght be m staken in their belief,
as Plaintiffs argue, cannot support a claimfor child

endangernent. See Commonwealth v. Mller, 411 Pa. Super. 33, 600

A 2d 988, 992 (1992) (concluding that m stakes in judgnent which
harm children do not rise to the level of crimnal culpability

unl ess parents knowingly allow their children to be at risk with
awar eness of the potential consequences of their actions). Thus,
| shall grant summary judgnent to the defendants and intervenors

on this claimas well.

| V. Concl usi on

| thus hold that there is no genuine issue of material fact

18. In this regard, at oral argunent, Plaintiff’s counsel
suggested that perhaps the panacea would sinply be to order the
adol escent school children of Philadel phia to just say no. |
allowed as to how that would involve this court in a saga
unconfortably rem niscent of that of King Canute, inpotently
commandi ng the waves to be still.
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and concl ude that the applicable | aw commands that judgnment be
summarily entered in favor of the Defendants and agai nst the
Plaintiffs.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PARENTS UNI TED FOR BETTER SCHOQOLS,

INC., et al.
Pl aintiffs,
V.
SCHOOL DI STRI CT OF PH LADELPH A Cvil Action
BOARD OF EDUCATI ON, et al ., No. 96-3791
Def endant s
and

JAM L DCE, et al.,
| nt er venor - Def endant s.

ORDER
AND NOW this day of Septenber, 1997, upon the reasoning
in the attached Menorandum
1. Def endants' Mdtion for Sunmmary Judgnent is GRANTED.
Judgnment is entered in favor of Defendants and agai nst
Plaintiffs.
2. | nt er venor - Def endant s’ Motion for Summary Judgnent is
GRANTED. Judgnent is entered in favor of Intervenor-

Def endants and against Plaintiffs.

BY THE COURT

Robert S. Gawt hrop, |11, J.



