IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EARON VWH CHARD, : ClVIL ACTI ON
Plaintiff :
V.

CHELTENHAM TOMWNSHI P, ET AL., :
Def endant s : NO. 95- CV- 3969

VEMORANDUM & ORDER

J.M KELLY, J. SEPTEMBER , 1997

At trial held in this matter from Decenber 2nd through
6th, 1996, the jury found in favor of all Defendants and agai nst
Plaintiff on all counts. Plaintiff now seeks to have the Court
enter judgment in his favor as a nmatter of law, or in the
alternative, Plaintiff seeks a new trial.

Plaintiff, Earon Whichard ("Wichard"), filed his
Conpl aint arising froman incident on Septenber 13, 1994, where he
was shot by Defendant James Howard ("Howard"), an officer of the
Chel t enham Township Police Departnment. Trial proceeded agai nst
Howar d on a Fourth Amendnent cl ai mof excessive use of force under
28 U.S.C. 8 1983, as well as state law clains of assault, battery
and intentional infliction of enotional distress. Wichard also
proceeded at trial against Cheltenham Township ("Cheltenham) and
Chi ef of Police Stephen Ot ("Qt") on a claimthat he was injured
as the result of a custom policy or practice of Cheltenham and
at, as Chief of Police, was responsi ble for that custom policy or

practi ce.



|. LEGAL STANDARD

A, NEWTRI AL

The purpose of a notion for a newtrial, pursuant to Fed.
R Cv. P. 59, istoallowthe court to reevaluate the basis for an

earlier decision. Tevel son v. Life and Health | nsurance Co. of

Anerica, 643 F. Supp. 779, 782 (E.D. Pa. 1986), aff'd, 817 F.2d 753
(3d Gr. 1987). Since granting a notion for a new trial acts to
overturn a jury verdict, the court will not set aside the jury's
verdict unless "manifest injustice will result if the verdict is

allowed to stand.” Emigh v. Consolidated Rail Corp., 710 F. Supp.

608, 609 (WD. Pa. 1989). To grant a notion for a newtrial, the
court must find "that the verdict is against the clear weight of
the evidence, or is based upon evidence which is false, or wll
result in a mscarriage of justice, even though there may be
substantial evidence which would prevent the direction of a

verdict." Nebel v. Avichal Enterprises, Inc., 704 F. Supp. 570,

574 (D.N.J. 1989). Therefore, a new trial may be granted even
where judgnent as a matter of law (JMOL) is inappropriate. Roebuck

v. Drexel University, 852 F.2d 715, 735-36 (3d Cr. 1988). Fed. R

Cv. P. 50(b) allows a notion for JMOL to be joined with a notion

for a new trial. See Montgonmery VWard & Co. v. Duncan, 311 U S

243, 250-51 (1940).
B. JUDGVENT AS A MATTER OF LAW

JMCOL, pursuant to Fed. R Cv. P. 50, is appropriate only
where, as a matter of law, a jury's verdict was not supported by

sufficient evidence to allow a reasonable juror to arrive at the
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verdict. Link v. Mercedes-Benz of North Anerica, 788 F. 2d 918, 921

(3d GCr. 1986). In nmaking the determnation to grant JMOL, the
court must find that as a matter of law, "the record is critically
deficient of the mninmumquantity of evidence fromwhich the jury

m ght reasonably afford relief.” Sinone v. Golden Nugget Hotel and

Casino, 844 F.2d 1031, 1034 (3d Gr. 1988). The party prevailing
at trial is entitled to the benefit of all reasonable inferences
that can be drawn from the evidence in order to deternine that

there is any rational basis for the verdict. Bhaya v. Westi nghouse

Electric Co., 832 F.2d 258, 259 (3d Cr. 1987). JMCOL is only

appropriate when there i s no evidence or reasonabl e i nference that

can be drawn supporting the verdict. SCNO Barge Lines, Inc. v.

Anderson d ayton & Co., 745 F.2d 1188, 1192-93 (8th Cr. 1984).

1. FACTS

The evi dence produced at trial, taken in the |ight nost
favorable to the prevailing Defendants, established the foll ow ng
facts.' On the evening of Septenmber 13, 1994, there was an arned
robbery at an Anboco Station on Chel tenham Avenue. Howard received
a radio report of the arnmed robbery and drove to the area of 65th
and Mascher Streets, where he observed Cheltenham Police Oficer

D nnien struggling with one suspect and another suspect was

! Qovi ously, Whichard could draw a different factual

scenario and the efforts of both Plaintiff's counsel and Defense
counsel at trial create the possibility of different factua
scenarios. To the extent that Wi chard argues that there was
sufficient evidence for the jury to find in his favor, that
argunent may be correct. Sufficient evidence, however, is not
sufficient to grant JMOL or a new trial.
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st andi ng near by. O ficer Dinnien indicated that Howard shoul d
apprehend the second suspect. The second suspect, who was
Wi chard, started running toward Howard and then veered off into a
near by | awn. Howard placed a priority call, drew his gun, and
chased Whichard while ordering himto stop. Wile on the |awn,
Howard came within a foot of Wichard, Wichard swng his arm at
Howar d and Howard ducked and dropped to one knee.

The chase continued across the street where \Whichard
tried toclinb the fence into the yard of Cardi nal Dougherty Hi gh
School. As Wiichard tried to clinb the fence, he told Howard he
woul d shoot him Howard ordered Wi chard to stop or he would
shoot. Howard grabbed Wiichard with one hand at the back of the
trousers. Wichard kicked at Howard and then either fell upon or
j unped upon Howard. Howard fell to the ground and Whichard fell on
top of him Howard dropped his gun, then grabbed the gun and shot
Wi chard, aimng at his white shirt which was about ten feet away.

Cheltenhamis Police Departnent conducts internal
i nvestigations of incidents that involve the di scharge of a weapon
by a police officer. Thereis no "Internal Affairs Division," per
se, wthin the Departnent, however, the conmmand staff of the
Department conducts these internal investigations. |In this case,
t he Departnent investigated the shooting of Plaintiff by Howard,
and the command staff concluded that Howard's use of force was
consi stent with Chel tenham s policies.

Howar d has recei ved extensive training and fully conplied

with certification requirenents. Howard has al so net the yearly,



state nmandated training update requirenments and has received
regular in-service training regarding the wuse of force.

L11. DI SCUSSI ON

Wi chard presents 21 separate bases in support of his
notion for a new trial or JMOL, but in a Menorandum of Law
subsequently filed with the Court, Wiichard distills his argunents
to five reasons he argues require the Court to interfere with the
jury's verdict. The reasons argued in the Menorandum of Law are:
1) Defendants used perenptory challenges to strike jurors because
of their race, 2) the evidence presented at trial does not support
the jury's verdict that Wichard was not injured as a result of a
custom policy or practice of Cheltenham 3) Cheltenham does not
have a specific disciplinary procedure for officers who m suse
excessive deadly force, thereby creating an atnosphere that
tol erates unconstitutional conduct, 4) the evidence presented at
trial does not support the jury's verdict that Whichard was not
injured as a result of Cheltenhams failure to train its police
officers and 5) the Court inproperly allowed evidence to be
admtted concerning Wichard' s involvement in the underlying
robbery of the Anbco station.

A, RACE- BASED PEREMPTORY CHALLENGES

Whi chard alleges here, for the first tinme, that
Def endant s exerci sed raced- based perenptory chal | enges, causing the
trial to take place before a jury panel that was all-white. It is
undi sputed that \Wichard did not object to Defendants' perenptory

chal | enges during jury sel ection. Whichard argues that race-based
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perenptory chall enges create such a fundanental, constitutiona
flaww thin his trial that his failure to contenporaneously object
to Defendant's use of perenptory chall enges must be excused, in
essence neeting a "plain error" standard of review

The unconstitutionality of the use of race-based
perenptory challenges in a crimnal trial was set forth in Batson

v. Kentucky, 476 U.S. 79 (1986). Under Batson, a crimnal

defendant who believes the prosecutor 1is wusing race-based
perenptory chal |l enges nust, during jury selection, request that the
prosecutor articulate a race-neutral explanation for perenptory
strikes. The trial court may then determ ne whether the
prosecutor's proffered reason for excluding jurors is in fact a
pretext for race-based use of perenptory strikes. 1d. at 96-98.

Bat son has been extended to include civil litigants. Ednonson v.

Leesville Concrete Co., 500 U. S. 614 (1991).

In Virgin Islands v. Forte, 806 F.2d 73 (3d Cr. 1986),

the court held that a crimnal defendant who failed to raise a
Bat son clai muntil appeal had wai ved the i ssue. The requirenent of
a cont enporaneous objection allows the court and the parties to
reconsi der and possi bly change their course of action while there

is still time. Virginlslands v. Forte, 806 F.3d at 75. Further,

a cont enpor aneous objection assures that thereis a full record on

the Batson i ssue. Virgin Islands v. Forte, 806 F.3d at 76.

Further, failure to raise an issue of race-based perenptory
chal l enges did not constitute plain error since the trial court

carefully exam ned the venire nmenbers to determne if any nenbers
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har bored racial prejudices, thereby otherwise insuring that the
jury was free fromracial prejudices. 1d at 76-77.

In the present case, it is clear that Wi chard has wai ved
his Batson claimby failing to raise it until the present post-
trial notions. The Court al so exerci sed an abundance of cauti on by
conducting the voir dire in this case in order to insure that
Wi chard's claim would be reviewed by a jury that would not be
bi ased by Wichard's race, as well as factors such as Wichard's
status as a convicted crimnal and Howard's status as a police
officer. Accordingly, coupled with Whichard's failure to raise a
Bat son objection contenporaneous wth voir dire, there were
sufficient saf eguards to ensure that Wi chard's clai mwas not tried
before a biased jury, thereby precluding overturning the jury's
verdi ct based upon plain error

B. CLAIMS AGAI NST CHELTENHAM & OTT

Wi chard' s argunents that Cheltenham and Ot should be
held liable as a matter of law, or in the alternative that
Wi chard' s cl ai ns agai nst them should be re-tried require little
di scussion. There was nore than sufficient evidence for the jury
to determ ne that Wi chard was not injured as a result of a custom
policy or practice of Cheltenham The jury could properly find
t hat even though Chel t enham does not have a specific disciplinary
procedure for officers who m suse excessive deadly force, the | ack
of such a procedure was not a cause of Wiichard's injuries. Also,
there was sufficient evidence presented at trial for the jury to

determ ne that Cheltenham adequately trained its police officers.
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C.__ VWH CHARD S | NVOLVEMENT | N THE UNDERLYI NG ROBBERY

Wi chard argues that Defendants and the Court precluded
Whi chard from receiving a fair trial by telling the jury that
Whi chard was convicted of the underlying robbery of the Anpbco
station. The question of whether an officer acted reasonably in an
excessive use of force case requires an analysis of "whether the
of ficers' actions are objectively reasonable in light of the facts

and circunstances confronting them" Gahamv. Connor, 490 U. S.

386, 397 (1989). "Reasonabl eness of a particul ar use of force nust
be judged from the perspective of a reasonable officer on the
scene, rather than with the vision of 20/20 hi ndsight." G ahamuv.
Connor, 490 U.S. 386, 396 (1989).

During voir dire, the Court informed the venire that
Wi chard had been convi cted of the robbery of the Anbco station, in
order to determ ne whether any of the potential jurors would be
unduly influenced by that fact or had know edge of the robbery.
Revi ew of the transcript of the trial of this matter reveal s that
the first evidence presented of Wichard' s conviction of the
robbery at the Anbco stati on was presented upon direct exam nati on.

Wi chard v. CheltenhamTwp., Trial Transcript, 13:16-14:1 (Dec. 3,

1996). During cross-exam nation of Whichard, the Court took great
care to prevent Defendants frompresenting evidence that a gun had
been used in the robbery and had | ater been found by the police.

I n opening as well as closing instructions by the Court,
the jury was instructed that even t hough Whi chard had § 1983 cl ai ns

agai nst Cheltenham Ot and Howard, the jury was required to judge
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the different defendants under different standards. The jury was
further warned that sonme evidence that may be relevant to one or
nor e defendants nmay not be relevant to all defendants and for this
reason, it was extrenely inportant for themto wait until the end
of the case before they decide upon the liability of the
def endants. The reasonabl eness of O ficer Howard's conduct was to
be judged from the perspective of a reasonable officer on the
scene, rather than with the 20/ 20 vi si on of hindsight. Because the
test is one of "objective" reasonabl eness, the jury was instructed
to focus their inquiry on the facts and circunstances that
confronted O ficer Howard at the tinme of the shooting.

Gven that the jury was twi ce instructed howto viewthe
8 1983 claim against Howard, the jury was aware that it nust
det erm ne Wi chard's cl ai m agai nst Howard based upon what Howard
knew at the tinme of the chase and shooting. The jury's verdict is
supported by the evidence since there was evi dence presented that
Howar d responded to a radi o report of an arned robbery, identified
Wi chard as a suspect, chased Whichard, had two altercations with
Wi chard, was threatened by Wichard, tenporarily | ost control of
hi s gun and believed that he was either in danger of being harned
by Wi chard or that \Wichard woul d escape. The rel evant evi dence
avail able to the jury concerning what Howard knew at the tine of
t he shooting, coupled wwth the explicit instructions that the jury
shoul d only consider facts and circunstances avail able at the tine
of the shooting, showthat the jury' s verdict was consistent with

the evidence presented and supported by the |aw as instructed.
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Further, Wichard nade a tactical decision to raise his
conviction in the underlying robbery during Wichard s direct
exam nation. Since the matter was, probably w sely, raised first
t hrough Wi chard’s testinony, it would have been i nproper for the
Court to preclude Defendants from cross-exam nati on upon the
subj ect.

V. CONCLUSI ON

Wi | e t here was contradi ctory evi dence presented at tri al
concerning the facts surrounding Howard shooting Whichard, the
evi dence presented provides a rational basis for the jury verdict
on all counts. Further, Wichard failed to follow the technica
requirenents of a Batson challenge that would have allowed the
Court to evaluate the reason for the all eged race-based perenptory
chal | enges. The Batson chal | enge has t herefore been wai ved. Steps
taken by the Court to ensure an inpartial jury, however,
denonstrate that even if the jury was inproperly constituted, it
was still a fairly constituted jury. Finally, the jury was well
instructed on the factors that it should consider concerning
Wi chard’ s 8§ 1983 cl ai magai nst Howard and the verdict in favor of

Howard was a reasonable result fromthe evidence presented.
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