IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OZELL ALLEN, AS ADM NI STRATOR OF : ClVIL ACTI ON
THE ESTATE OF UDRAKA W THERS, :
Plaintiff,
NO. 95-5770
V.

Cl TY OF PH LADELPH A;: RI CHARD
NEAL, POLI CE COW SSI ONER; and
POLI CE OFFI CERS KNELL #2896,
COLEMAN #6803, JACKSON #6060,
SPELLMAN #9712, LEWS #1212,
FOX #6727, LT. MARTI N #367, :
CPL. HETZEL #8066, PELUSCO #6789, :
and SGTI. BANGOLODEK, #8775, :
Def endant s.

MEMORANDUM

BUCKWALTER, J. Sept enber 10, 1997

Currently before the Court is Defendant City of
Phi | adel phia's tinely! notion for summary judgnent and di sm ssal
of the civil rights conplaint filed by the Estate of Udraka
Wthers. The Court will grant the notion and enter judgnment for

the Gty, thereby dismssing all clains as to all parties.

BACKGROUND
Udraka Wthers (“Wthers”) died on February 2, 1995.
An aut opsy conducted by the Phil adel phia Medi cal Exam ner found

internal head injuries, which Wthers' famly all eged were caused

1. Contrary to Plaintiff’s contention, Defendants tinely filed the instant
noti on.



when Phil adel phia police officers attacked Wthers on July 24,
1993. Hospital records fromthat date state that a “Drake
Wthers” was treated for head injuries caused by a glass bottle.
Wthers' estate (“the Estate”) filed a Wit of Sumons
in the Phil adel phia Court of Common Pleas on July 21, 1995,
nam ng as defendant the City of Philadel phia (“the City”).? The
Estate’s first conplaint contained Pennsylvania tort clains® and
clains under 42 U S.C. section 1983, asserting that the Gty
violated Wthers’ Equal Protection and Due Process rights by,

inter alia, assault, excessive force, false inprisonnent,

discrimnatory arrest and inproper training.

The Cty then renoved the action to this Court. Since
that time, this litigation has been characterized by confusion
over service and the identity of the defendants. After the Court
di sm ssed the conplaint wthout prejudice, the Estate filed an
anended conpl aint nam ng Mayor Edward Rendell (who has since been
dropped as a defendant), Police Conm ssioner R chard Neal, and

ten Phil adel phia police officers. The Estate again anended its

2. Al t hough Wthers died before the conmencenent of this litigation

pl eadi ngs have |listed both himand M. Ozell G Allen, the Adm ni strator of
his estate, as Plaintiff. The Court will refer to the Estate as the
Plaintiff.

3. The City also argues that Plaintiff’s Pennsylvania clains for assault,
battery and negligence are barred by Pennsylvania s Political Subdivision Tort
Claims Act. 42 Pa. C.S. A section 8541 et seq. Wile the Estate has not
opposed this assertion, the Court notes that these clains are absent fromthe
anended conpl aints and appear to have been dropped. In any event, Plaintiff
has proffered no evidence to support them and they would not survive the
entry of summary judgnent.



conplaint, and the Court again dismssed it wthout prejudice,
due to the failure to serve the anmended conplaint on the
Def endants. After nore confusion over service, the Court again
reinstated and again di sm ssed the anended conpl ai nt w t hout
prej udi ce.

By Order dated February 6, 1997, the Court reinstated
t he anended conplaint and ordered the Estate to serve it upon the
defendants within five days. The Court then directed the parties
to conplete all discovery by July 1, 1997 and to file any
di spositive notions within five days of that date. The Cty now
contends that the clains against the police officers are tine-
barred, and that without the officers, the entire conplaint nust
fail. It further asserts that the Estate has failed to proffer
sufficient evidence to create a genuine issue of material fact as

to the section 1983 cl ai ns.

1. LEGAL STANDARD

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and admi ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law" Fed. R GCv. P.
56(c). A fact is material if it mght affect the outconme of the

case under the governing substantive |law. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). A disputed factual matter

3



presents a genuine issue "if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party."
Id. In considering a sunmary judgnment notion, the court is
required to accept as true all evidence presented by the non-
movi ng party, and to draw all justifiable inferences from such
evidence in that party's favor. 1d. at 255. The nonnoving party
must produce evidence to support its position and may not rest

upon nere allegations or denials. Fed. R Cv. P. 56 (e).

[11. DI SCUSSI ON
Pennsyl vani a | aw establi shes a two-year statute of

limtations for the Estate's section 1983 cl ai ns. See Onens V.

Okure, 488 U S. 235 (1989); WIlson v. Garcia, 471 U S. 261

(1985); 42 Pa. C. S. A section 5524(7). The Estate alleges that
the officers assaulted Wthers on July 24, 1993. Although the
Estate served a wit of summons on the City just before the
expiration of the limtations period, the Gty clains that the
clains against the police officer defendants are tine-barred,
because the officers were only added as defendants after that
peri od.

The parties have done little to clarify the issue, and
neither refers to Fed. R Cv. P. 15 (c¢), which pernits the

addi ti on of defendants by anendnment. See, e.qg., Urrutia v.

Harri sburg County Police Dept., 91 F.3d 451 (3d Cir. 1996); Lundy

v. Adamar of New Jersey, Inc., 34 F.3d 1173 (3d Cr. 1994);
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Sendobry v. Mchael, 160 F.R D. 471 (MD. Pa. 1995). Under Rule

15 (c)(2), the Estate’s anmendnent “rel ates back” to the origina
conpl aint, provided that the anmended nmatter “arose out of the
conduct, transaction, or occurrence set forth or attenpted to be
set forth in the original pleading,” and that:

Wthin the period provided by Rule 4(m
for service of the sumons and
conplaint, the party to be brought in by
amendnment (A) has received such notice
of the institution of the action that
the party will not be prejudiced in

mai ntai ning a defense on the nerits, and
(B) knew or should have known that, but
for a mstake concerning the identity of
the proper party, the action would have
been brought against the party.

Id. at (c)(3).

Whil e the clains against the police officers clearly
arise out of the sanme transaction as those against the Cty, it
is unclear whether the police officer defendants had notice of
the action within the 120-day period stipulated by Rules 4(n) and

15(c)(3), because, inter alia, it is unclear whether the Estate

in fact served the anended conplaint on all defendants. The Cty
mai ntains that it did not, and has attached an affidavit to that
effect. The Estate, which has advanced different positions on
this question during the course of litigation, provides no
docunentation as to service. Instead, and unhel pfully, it points
to the docket, which nerely reflects service on the “City of

Phi | adel phia, et al.”



Even wi t hout proper service, the defendants may have
received notice sufficient to satisfy Rule 15(c)(3), but the
Court believes that it need not resolve the statute of
limtations question because, even assum ng that all Defendants
are properly before it, the entry of summary judgnent agai nst the
Estate is appropriate, as it has failed to support its clains.

While the Estate’s allegations certainly state a claim
under section 1983, nore is needed on sunmary judgnent. Despite
repeated revival of its clains, it does not appear that the
Estate has conducted any di scovery beyond coll ecting inconcl usive
medi cal records and determ ning the nanmes and badge nunbers of
certain police officers. Thus, the Estate has established only
that Wthers was treated for severe head injuries on July 24,
1993, and that he died in 1995. It has offered no evidence to
support its allegation that Wthers was attacked by any police
officers, let alone the naned police officer defendants.

Further, the Estate has failed to offer any evidence
regardi ng section 1983 liability on the part of the Cty, such as
a nunicipal plan or policy violative of Wthers’ constitutional
rights, or of any actions taken by the officers which even
suggests the existence of a custom which violated Wthers’ rights
and which was known of and tacitly ratified by City officials.

See, e.q., Gty of Canton v. Harris, 489 U S. 378 (1989); Monel

v. Departnment of Social Servs., 436 U S. 658, 690 (1978).




Al though the Estate alludes to today’s headlines and

hal fheartedly asserts that such a policy is “inplicit” in the
conplaint itself, its burden on sunmary judgnent goes beyond
insinuation or allegation, Fed. R Cv. P. 56(e), and the Gty
should not, at this late stage, be required to infer either facts
or theories of causation.

Accordingly, in the absence of any evidence tending to
support the existence of a genuine issue of material fact as to
the Estate’s section 1983 clains, the Court will enter summary
judgnent in favor of Defendants.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OZELL ALLEN, AS ADM NI STRATOR OF : ClVIL ACTI ON
THE ESTATE OF UDRAKA W THERS, :
Plaintiff,
NO. 95-5770

V.

Cl TY OF PH LADELPH A;: RI CHARD
NEAL, POLI CE COW SSI ONER; and
POLI CE OFFI CERS KNELL #2896,
COLEMAN #6803, JACKSON #6060,
SPELLMAN #9712, LEWS #1212,
FOX #6727, LT. MARTI N #367, :
CPL. HETZEL #8066, PELUSCO #6789, :
and SGTI. BANGOLODEK, #8775, :
Def endant s.

ORDER

AND NOW this 10th day of Septenber, 1997, upon
consi deration of Defendant Gty of Philadel phia s notion for
summary judgnent and Plaintiff’s response thereto, it is hereby
ORDERED that said notion is GRANTED. Plaintiff’s conplaint
against the City of Phil adel phia and all other defendants, as

anended, is D SM SSED W TH PREJUDI CE.

BY THE COURT:

RONALD L. BUCKWALTER, J.



