N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

JAVES J. CURRAN, : ClVIL ACTI ON
: NO. 95-8046
Plaintiff,
V.
PH LADELPH A HOUSI NG AUTHORI TY,

Def endant .

ORDER- MEMORANDUM

AND NOW this 5th day of Septenber, 1997, upon consideration
the defendant's post-trial notions (doc. no. 74), and the
plaintiff's response thereto (doc. no. 77), and the defendant's
reply brief (doc. no. 80), and the plaintiff's sur-reply brief,
it is ORDERED that the defendant's notions for judgnent as a
matter of |aw on the issue of punitive damages is GRANTED. It is
FURTHER ORDERED t hat the portion of the judgnent evidencing an
award of punitive danmages in the anount of $750,000 is VACATED
It is FURTHER ORDERED t hat the defendant's notion to require the
plaintiff to accept reinstatement is DENTED.' It is FURTHER
ORDERED t hat defendant's notions for judgnent as a matter of | aw,
for a new trial, anmendnent of the judgnent and remttitur as to

all other issues are DENIED. The Court's reasoning is as

! The aninosity displayed by the parties towards each ot her

while plaintiff was enpl oyed by defendant, especially considering
the inportance of nutual trust anong | aw enforcenent personnel,
precludes the plaintiff's reinstatenment. See Maxfield v.
Sinclair Int'l, 766 F.2d 788, 796 (3d Cr. 1985) (observing that
reinstatenment is not appropriate where "the relationship between
the parties may have been so damaged by aninosity that
reinstatenment is inpracticable").




foll ows.

BACKGROUND

1. Plaintiff Janmes J. Curran was enployed as a police
of ficer for the defendant Phil adel phia Housing Authority ("PHA").
The plaintiff was injured on the job and was placed by the PHA on
limted duty assignnents. After approximtely one year, the
plaintiff was term nated by the PHA in accordance with an all eged
unwitten policy to dism ss any PHA enpl oyee who does not return
to full duty within a year of an on-the-job injury. The
plaintiff thereafter filed suit against the PHA alleging that he
was di scrim nated agai nst based on his disability, in violation
of the Arerican with Disabilities Act ("ADA"), 42 U S.C. § 12101
et seq. and the Pennsylvania Human Rel ati ons Act ("PHRA"), 43 Pa.
Cons. Stat. Ann. 8 951 et seq.. He also clains that he was
retaliated against by the PHA for attenpting to enforce his
rights under those acts.

2. The jury awarded the plaintiff $1,522,865, reduced by
the Court to $1,482,025 to account for workers' conpensation and
unenpl oynent conpensation benefits received by the plaintiff.

The nol ded award i ncluded $16,673 in back pay, $315,352 in front
pay, $400, 000 in non-econom ¢ damages for the plaintiff's past
and future pain and suffering, and $750,000 in punitive danages.

The PHA now alternatively noves for a judgnent as a matter of



law, a newtrial or remttitur.?

2

The plaintiff began working for the PHA in Decenber of
1993, after serving over twenty years in the Philadel phia Police
Department. |In March of 1994, the plaintiff was involved in an
aut onobi |l e accident while on duty and sustained injuries to his
back. After two days, the plaintiff returned to work full-tine
but his treating physician limted his activities due to the
plaintiff's back injury. Upon his return, the plaintiff was
tenporarily assigned to several duties and positions within the
PHA whi ch were viewed as being consistent with his particul ar
[imtations.

At first, the plaintiff worked successfully in several
police positions but was then assigned to non-police positions
Wi t hout explanation. According to the plaintiff's testinony,
several of these positions were deneaning. At one position his
duties were to answer a phone, but he was assigned to a cubicle
t hat had no phone for a week. H's work hours were al so changed
to |l ess desirable hours on two occasions wthout explanation.
The plaintiff attenpted to conplain about his assignnents to the
Chi ef of the PHA police but the Chief refused to see him He
then called the office of the Executive Director of the PHA to
conpl ain but his call went unreturned. However, the Chief called
the plaintiff to a neeting with he and the Deputy Chief shortly
after the plaintiff's attenpt to conplain to the Executive
Director. The plaintiff testified that the Chief told the
plaintiff, in essence, that he woul d never advance above patro
of fi cer because the plaintiff had attenpted to go over the
Chief's head with his conpl aint.

The plaintiff also produced evidence that prior to his
hiring the individuals who | ater becane the Chief and Deputy
Chi ef, who were speaking in anticipation of being pronoted to
t hose positions, told the plaintiff that if he came to the PHA as
a patrol officer he would be pronoted to detective when they were
el evated to Chief and Deputy Chief. However, after the
plaintiff's injury, when the two actually advanced to Chi ef and
Deputy Chief, the plaintiff was not pronoted to detective. In
fact, the plaintiff did not initially receive an interview for
open detective positions.

Eventually the plaintiff received an interview for a
detective position but was denied the pronotion. The defendant
produced evidence that the pronotion was deni ed because the
plaintiff scored poorly on the interview. The plaintiff then
called into question the results of the interview because the
Deputy Chief, who had been in attendance at the neeting between
the plaintiff and the Chief, was one of the interviewers and he
alone tallied the scores and did not keep the other interviewers
conment s.

Finally, approximtely one year after the plaintiff's
accident, the PHA term nated the plaintiff when he did not
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I'l. DI SCUSSI ON

3. The PHA clains that the $750,000 award of punitive
damages shoul d be vacated as a matter of law. The PHA contends
that punitive damages are not available to the plaintiff under
either the ADA or the PHRA. It argues that neither the ADA nor
the PHRA all ow the award of punitive damages agai nst a gover nnent
agency and that the PHRA does not allow the award of punitive
damages al t oget her.

4. It is undisputed that under the ADA punitive damages are

not avail abl e agai nst a governnent agency. 42 U.S.C. 88

1981la(a)(2), (b)(1l). See also Gty of Newport v. Fact Concerts,
Inc, 453 U. S. 247 (1981) (punitive damages not avail abl e agai nst

muni ci palities in case brought under 42 U S.C. § 1983); Bolden v.
Sout heastern Pa. Transp. Auth., 953 F.2d 807, 811 (3d Cr. 1991)

receive the authorization froma doctor to return to full duty.
Wil e the defendant provided testinony that the plaintiff's

di smi ssal was in accordance with a PHA policy to dism ss any PHA
enpl oyee who does not return to full duty within a year of an on-
the-job injury, it failed to produce any witten evidence of the
exi stence of this policy.

Based upon a review of this evidence, the Court concludes
that there was anpl e evidence to support the jury's award.
Markovich v. Bell Helicopter Textron, Inc., 805 F. Supp. 1231
1235 (E.D. Pa.), aff'd, 977 F.2d 568 (3d Cir. 1992) ("A court can
only exercise its discretion to grant a new trial because the
verdi ct was agai nst the weight of the evidence when the failure
to do so would result in injustice, or would shock the conscience
of the court."). The Court has al so considered the defendant's
contentions that (1) the plaintiff failed to prove that he was
di sabl ed within the nmeaning of the ADA; (2) the plaintiff failed
to prove that he was able to performthe essential functions of
the position with or without a reasonabl e accommodation; (3) the
def endant's one year of |ight duty was a reasonable
accommodation; (4) the plaintiff failed to prove his retaliation
claim and (5) the plaintiff failed to prove non-economc
damages, and finds themto be without nerit.
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(no punitive damages agai nst SEPTA in case brought under 42

US C 8§ 1983); Waring v. Cty of Philadelphia, Cv. A No. 96-

1805, 1996 W. 208348, at *3 (E.D. Pa. Apr. 26, 1996) (under the
ADA "it is clear that a party may not seek punitive danages from
a municipal entity"). The Court has already determ ned that the
PHA is a governnental agency. O-der Denying Plaintiff's Mtion
in Limne to Exclude Evidence of Janmes J. Curran's Receipt of
Unenpl oynent and/ or Wirkers' Conpensation |nsurance Benefits, at
2 n.2 (Dec. 11, 1996). Therefore, punitive damages agai nst the
contends that even if he is precluded fromreceiving punitive
damages under the ADA, he is permtted to recover punitive
damages under the PHRA. 3

5. The | aw on whether punitive danmages may be awarded under

® The plaintiff also contends that the defendant waived its

right to oppose the award of punitive damages because the
defendant failed to object to the inclusion of a jury instruction
on punitive danages. The Court disagrees. Although the

def endant did not object to the subm ssion of the issue of
punitive danages to the jury nor to the formof instruction, the
Court has "the inherent power . . . to consider certain | ega

i ssues as required by the interests of justice despite the
failure of the parties to preserve themin a tinely fashion."
Weaver v. Bowers, 657 F.2d 1356, 1361 (3d Cir. 1981) (citing Cty
of Newport v. Fact Concerts, Inc., 453 U S 247, 255-56 (1981)
(finding that, despite the defendant's failure to object to the
trial court's jury instruction on punitive damages, the court did
not have to apply the stringent plain error standard in review ng
the issue of whether punitive damages were avail abl e agai nst a
governnent entity in a case brought under 42 U S. C. § 1983)).

The Court views this case as an appropriate one to invoke
its inherent powers in that a mscarriage of justice will result
if punitive danmages are allowed to stand without a basis in |aw
Even if the Court applied the plain error standard, the award of
puni tive damages woul d be an "obvi ous instance[] of injustice or
m sapplied | aw' which plain error review was intended to correct.
Gty of Newport, 453 U S. at 256.
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the PHRA is not settled. Federal courts have alnbst uniformy
concl uded that punitive damages are avail abl e under the PHRA.

See, e.qg, Jackson and Coker, Inc. v. Lynam, 840 F. Supp. 1040,

1050 (E.D. Pa. 1993) (observing that "the Courts of this District
have overwhel m ngly concluded that there is a right to punitive
damages under the PHRA"), aff'd, 31 F.3d 1172 (3d Cr. 1994);

Gal eone v. Anerican Packaging Corp., 764 F. Supp. 349, 351-52

(E.D. Pa. 1991) (citing cases). Recently, however, a divided
panel of the Pennsylvania Superior Court has held that, contrary
to the holdings of the federal district courts, punitive damages

are not avail abl e under the PHRA. Hoy v. Angel one, 691 A 2d 476,

483 (Pa. Super. 1997). The Pennsylvania Suprenme Court has not
addressed the issue.

6. Odinarily, in the absence of controlling authority from
t he highest court of the state, the Court would be required to
predict the future course of state |law on the subject. The
Court, however, finds it unnecessary to prognosticate whether
punitive danmages are avail abl e under the PHRA because it
concludes that, even if punitive damages were avail abl e under the
PHRA, punitive damages may not be awarded under Pennsylvania | aw
agai nst a governnment agency such as the PHA

7. First, there is |longstandi ng Pennsyl vania public policy
whi ch counsel s against allow ng the recovery of punitive damages

agai nst a governnment agency. Oder of Hermts of St. Augustine v.

County of Phil adel phia, 4 dark 120 (Pa. 1847) (holding, in a

trespass action, that exenplary damages coul d not be awarded
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agai nst the county).

8. This public policy was recently reinjected with vigor by

t he Pennsyl vania Suprene Court. See, e.q., Feingold v.

Sout heastern Pa. Transp. Auth., 517 A 2d 1270, 1276-77 (Pa. 1986)

(hol ding that punitive damages are not avail abl e agai nst SEPTA in
a tort action).
9. In Feingold, the Pennsylvania Suprene Court expressly

adopted the reasoning of Gty of Newport that punitive damges

woul d only burden

"the very taxpayers and citizens for whose benefit the
wrongdoer is being chastised. The courts readily

di stinguish between liability to conpensate for
injuries inflicted by a [governnment agency's] officers
and agents, and vindictive danages appropriate as

puni shment for the bad-faith conduct of those sane

of ficers and agents. Conpensation was an obligation
properly shared by the [governnment agency] itself,
wher eas puni shnment properly applied only to the actua
wr ongdoers. "

Fei ngold, 517 A 2d at 1276 (quoting City of Newport, 453 U S. at

263) .
10. The Feingold court also noted that

[u] nli ke conpensat ory damages, which have as their
purpose the desire to make the plaintiff whole, the

pur pose of inposing punitive danages is to punish the
wrongdoers and to deter future conduct. . . . Since the
abolition of the conmon | aw doctrine of sovereign
immunity, victins nmay now recover conpensatory danmages
for injuries negligently caused by the Comonweal th and
its agents. . . . Thus we are not faced with a
situation where the person who has been injured will be
left without recourse. Wat we are faced with is a
situation where the public policy inplications of
assessi ng damages, effectively against the taxpayers
and public at |arge, nmust be wei ghed agai nst the
necessity of punishing the entity which has been
entrusted with performng a public function.



Fei ngol d, 517 A 2d at 1276-77.
11. Finally, in a footnote, the Pennsyl vania Suprene Court
rejected the argunent that the erosion of sovereign imunity

shoul d be extended to punitive damages by stating "[t]he only

damages which are permtted agai nst the Commonweal th, either by

order of this Court or by statute, are those conpensatory in

nature." Feingold, 517 A 2d at 1276 n.8 (enphasis added).

12. The plaintiff cites several case which he characterizes
as holding that punitive damages are avail abl e under the PHRA
agai nst governnment agencies. Plaintiff's Sur-Reply Menorandum at
29. The Court disagrees that these authorities support the
plaintiff's case.

13. In Carter-Herman v. Cty of Phil adel phia, Cv. A No.

95-4030, 1995 W. 764574 (E.D. Pa. Dec. 21, 1995), Judge Bartle,

i ndeed, denied a notion by the Cty of Philadel phia to dismss
the plaintiffs' clains for punitive damges against the Gty,

hol ding "[w] here the General Assenbly specifically provides for
liability against the Gty and allows for recovery of punitive
damages general ly, without carving out an exception for the Cty,
there is no basis for the courts to i npose such an exception on
their own." 1d. at *8. Although the issue was submtted to the
jury, no punitive damages were awarded against the Cty of

Phil adel phia. In a post-trial notion, the plaintiff argued that
it was error for the court to have bifurcated the jury's
consideration of liability and conpensatory damages fromthe

puni tive damage issues in the case. Judge Bartle explained his
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earlier ruling allowing the issue of punitive damges to be
submtted to the jury as follows:

Before we address this argunent, it should be

recogni zed that punitive damages were a point of
contention for both sides in this case. Wen the snoke
cleared, punitive damages were potentially applicable
only to Oficer Carter-Herman's PHRA cl ai ns agai nst the
City of Phil adel phia. The defendants vehenently denied
that punitive damages were avail abl e agai nst a
muni ci pality under the PHRA; the plaintiff argued
otherwi se. Wiile the defendants' point nmay have been
correct, the court, out of an abundance of cauti on,
instructed the jury on punitive damages and al |l owed
argunent on that point.

Carter-Herman v. City of Phil adel phia, Cv. A No. 95-4030, 1996

WL 745227 at *5 (E.D. Pa. Dec. 23, 1996) (enphasis added). G ven
that the jury did not award punitive damages, therefore rendering
the point noot, and in light of Judge Bartle's reservation as to

the availability of punitive damages agai nst the Cty of

Phi | adel phi a under Pennsylvania |law, the Carter-Hermn decision
is not helpful to the plaintiff.
14. In Rogers v. Munt Union Borough, 816 F. Supp. 308

(MD. Pa. 1993), the defendants filed a notion to dismss
plaintiff's punitive danmage clainms arising under 42 U S. C. § 1983
and the PHRA arguing that the plaintiff failed to allege that the
def endants knowi ngly and maliciously deprived himof his civil
rights. The court dismssed the clains for punitive damages
under section 1983, noting that punitive damages were not
avai | abl e agai nst governnent agenci es under the federal statute,
but declined to dismss the punitive danages cl ai m brought under

t he PHRA "because a PHRA cl ai mant may be awarded punitive



damages. . . . punitive damages in the PHRA setting require proof
that a defendant knowi ngly and maliciously deprived plaintiff of
his civil rights. . . . After careful scrutiny of the conplaint,
we believe plaintiff's punitive damages cl ai m can survive the

m ni mum pl eading required to surmount a Fed. R Cv. P. 12(b)(6)
notion to dismss."” Rogers, 816 F. Supp. at 316. It does not
appear fromthe court's opinion, however, that the defendant in
Rogers argued that, as a nmunicipality, it was inmune from
punitive damages. The Court concludes, therefore, that because
t he i ssue was not raised, the Rogers court did not address

whet her punitive damages were avail abl e agai nst a gover nnent
agency under the PHRA.

15. In Tyler v. Commponweal th of Pennsyl vani a, Departnent of

Revenue, 793 F. Supp. 98 (M D. Pa. 1992), the court consi dered
whet her the plaintiff could anend her Equal Pay Act and Title VII
conplaint to include conpensatory and punitive damages and denand
a jury trial under the Gvil R ghts Act of 1991. The court
permtted the anmendnent stating in a footnote that "[i]t should
be noted that had plaintiff pursued her clai munder the

Pennsyl vani a Human Rel ati ons Act, conpensatory and punitive
damages woul d have been available." Tyler, 793 F. Supp. at 101
n.3 (citing Gallo v. John Powel| Chevrolet, Inc., 779 F. Supp

804, 815-16 (MD. Pa. 1991)). Tyler is inapposite to this case.
First, the issue in Tyler was retroactivity under the G vi
Ri ghts Act of 1991 and not the award of punitive danages agai nst

a governnment agency under Pennsylvania |aw. Second, in the case
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relied upon by the Tyler court for its observation that punitive
damages were avail abl e under the PHRA, punitive damages had not
in fact been awarded and the defendant in that case was not a
gover nment agency.

16. The final case cited by the plaintiff is HIl v.

Pennsyl vania Dept. of Environnmental Protection, 679 A 2d 773 (Pa.

1996), is also distinguishable. 1In Hll, the Pennsylvania
Suprenme Court nerely remanded to the | ower court on
jurisdictional grounds a claimof enploynent discrimnation which
sought conpensatory and punitive damages brought under the Equa
Enpl oyment Opportunities Act, the ADA, the Rehabilitation Act,
and the PHRA, and did not address the issue of whether punitive
damages were avail abl e agai nst a governnent agency under the

PHRA.

1. CONCLUSI ON

17. dven that the Pennsyl vania Suprene Court has expressed
a strong public policy against allow ng punitive damges to be
awar ded agai nst a governnent agency, and in the absence of
contrary authority recogni zing an exception to the general
Pennsyl vani a public policy for cases brought under the PHRA, the
Court holds that punitive damages are not avail abl e agai nst the

PHA under the PHRA.

AND I T I'S SO ORDERED
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EDUARDO C. ROBRENO, J.



