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MEMORANDUM

WALDMAN, J. Sept ember 3, 1997
| . BACKGROUND

Plaintiff asserts clainms under 42 U S.C. 88§ 1981, 1983
and 1985 for alleged use of excessive force, false arrest, abuse
of process, failure to protect, racial and ethnic discrimnation
and conspiracy to interfere with civil rights arising out of her
arrest and prosecution for disorderly conduct and resisting
arrest. Presently before the court are the notions for sunmary
j udgnent of defendants Gaffney, M Guigan, Terman, MIIs and
Townshi p of Bristol ("Township Defendants") and defendants
Per ant eau, Mbors, Porter, Lancieri and Borough of Bristol

(" Bor ough Defendants").?

1. Plaintiff |later added Township of Bristol Oficers Rockwell
and Fuhrmann as defendants in an anended conpl aint after | earning
t hrough di scovery of the identities of these officers who al so
participated in her arrest. The court will presune that the
Townshi p Def endants' notion enconpasses O ficers Rockwel |l and
(continued...)



1. LEGAL STANDARD

In considering a notion for sunmary judgnent, the court
nmust determ ne whet her the pleadings, depositions, answers to
interrogatories and adm ssions on file, together with the
affidavits, if any, show there is no genuine issue of materi al
fact, and whether the noving party is entitled to a judgnent as a

matter of law. Fed. R Civ. P. 56(c). Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, |nc.

v. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d G r. 1986).

Only facts that may affect the outconme of a case under
applicable law are "material." Al reasonable inferences from
the record nmust be drawn in favor of the non-novant. Anderson,
477 U.S. at 256. Although the novant has the initial burden of
denmonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the exi stence of each el enent on

which it bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990) (citing Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499

U S 921 (1991).
From the evidence of record as uncontroverted or
construed in a light nost favorable to plaintiff, the foll ow ng

appears.

1. (...continued)
Fuhrmann as wel | .



[11. EACTS

On May 20, 1995 at approximately 1:00 a.m, plaintiff
arrived at the dinton Lewis Elks Club ("the Cub”) in Bristol
Bor ough where she net her niece, Lisa Wweeler. Plaintiff is an
African-Anmerican woman with a heavy build. As of May 20, 1995,
one of the eleven Bristol Borough police officers was African-
Anmerican. One of 65 Bristol Township police officers was
Afri can- Ameri can.

Shortly after entering the bar area of the O ub,
plaintiff saw a fight break out between two patrons, Kinberly
W1 son and Tammy Square. After breaking up this fight, the
peopl e working at the Club turned the Iights on and directed
everyone to leave the building. By the tine plaintiff exited the
Cub wth her nephew, Derrick Bell, and Ms. \Weeler, the fight
between Ms. WIlson and Ms. Square had ceased.

Plaintiff, M. WIson and Ms. \Weel er began wal ki ng
toward their car when Ms. W1 son approached them and said she had
| ost her keys. Plaintiff attenpted to get Ms. Wlson to | eave
with themand told her they could get her keys at the police
station.

O ficer Lancieri responded to a call fromthe Cub and
was the first police officer to arrive on the scene shortly
before 2:00 a.m Nobody was fighting at this tinme, but there was
a cromd of between 60 and 100 people mlling around outside the
Club. Many of them were yelling and screaming. The crowd was

predom nately African-Anmerican. The individual defendants are



Caucasian. Oficer Lancieri called for nore officers before
exiting his vehicle. About thirty police officers fromat | east
ten jurisdictions responded to the scene.

Shortly thereafter, O ficer Mors and Sergeant Porter
arrived on the scene. Sergeant Porter was the supervising
officer in charge at the scene for the entire evening. Oficer
Moors saw Ms. Wl son yelling at a group of wonen and using
obscene | anguage. Several people, including plaintiff, were
trying to calm M. WIson dowmn and get her away fromthe scene.
Their backs were turned to Sergeant Porter and Oficers Mors and
Lancieri.

Sergeant Porter testified that he warned Ms. Wlson to
cal mdown or she would be arrested. Plaintiff testified that
Sergeant Porter did not say anything to Ms. WIson. Sergeant
Porter approached Ms. WIson because "she was the problem™
Plaintiff did not hear Ms. WIson say anything to Sergeant
Porter, but did hear Ms. WIlson shouting. Plaintiff told
Sergeant Porter she and Ms. WIlson were | eaving the scene and he
nodded. 2

Plaintiff then turned around and said to Ms. WI son,
"come on, the cops are here, they want everybody to go, let's
go." Ms. WIlson turned to her right and shouted an obscenity.
Sergeant Porter then told Ms. WIson she was under arrest and

grabbed her arm Al nost contenporaneously, plaintiff turned and

2. Sergeant Porter does not recall anyone telling himshe was
preparing to | eave the scene.



was sprayed with O eoresin Capsicum or pepper spray ("OC
spray"), by Sergeant Porter.® M. Bell also got sprayed at the
same tinme. O ficer Lancieri was not carrying OC spray on the
ni ght of this incident.
Sergeant Porter had decided to arrest Ms. WIson for
di sorderly conduct because after she had been gi ven warni ngs and
the crowd was under control, she continued to yell. After
Sergeant Porter grabbed Ms. Wlson's arm she pulled away,
sl apped his hand and pushed him Terry G een then ran up and
j unped on Sergeant Porter's back. O ficer Mors then pulled M.
G een off of Sergeant Porter's back and was hit from behind by an
uni dentified person and pushed on top of Ms. Green. Sergeant
Porter continued to try to grab Ms. Wl son, spun around and saw
O ficer Mors on the ground with people on top of and around him
Sergeant Porter then went over to assist Oficer Mors by pulling
people off of him Oficer Lancieri also assisted Oficer Mors.
Sergeant Porter then called for back up from ot her
police departnents. Wen Bristol Township officers arrived,
Sergeant Porter instructed themto disperse the cromd. By this
time, Sergeant Porter had al ready apprehended Ms. G een, arrested
Ms. WIlson and placed her in his patrol car. By this point
Sergeant Porter had wi tnessed Ms. WIlson commt the crines of

di sorderly conduct, sinple assault, aggravated assault and

3. Plaintiff did not see who sprayed her, but |ater determ ned
it was Sergeant Porter from descriptions provided by Ms. WIIlians
and Mel ani e Johnson.



resisting arrest, and Ms. Green conmt the crimes of resisting
arrest and di sorderly conduct.

Al nost cont enpor aneously, plaintiff was steadying
herself by holding onto the roof rack on a nearby vehicle in
whi ch Mel ani e Johnson was seated. O ficer Lancieri saw a couple
of unidentified officers trying unsuccessfully to pul
plaintiff’s hands fromthe roof rack. O ficer Lancieri did not
see anything plaintiff did before this incident.

Oficer Mc@uigan, the first Bristol Township officer to
arrive on the scene, saw plaintiff being placed under arrest by
Oficers Gaffney and Rockwell. O ficer MGuigan saw the officers
struggling to handcuff plaintiff as she held onto the roof rack.
O ficer McGuigan assisted in plaintiff's arrest by hol ding her
hands behi nd her back after O ficers Gaffney and Rockwel | had
pul l ed themoff the roof rack. He then went to assist in the
appr ehensi on of Kevin WI son.

O ficer McGuigan did not see any officers spray
plaintiff with OC spray, but did notice sone spray on her
person.* O ficer McQuigan does not know what plaintiff did
bef ore she was placed under arrest.

O ficer Fuhrmann arrived on the scene and saw Ser geant
Porter struggling to handcuff plaintiff. O ficer Fuhrmann
assi sted Sergeant Porter to handcuff her. Oficer Fuhrmann did

not see anyone use OC spray on plaintiff.

4. Mel ani e Johnson states in an unsworn letter that she saw
Sergeant Porter spray plaintiff with OC spray.
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When Bristol Township Oficer Gaffney arrived on the
scene, he saw O ficer Mors struggling with plaintiff and Ms.
Wlson. Plaintiff refused to be cuffed and was hol ding onto a
nearby vehicle. Oficer Gaffney then saw plaintiff sprayed with
CC spray. Oficer Gaffney then helped arrest plaintiff. From
20 to 30 seconds of observation he concluded that plaintiff could
be arrested for disorderly conduct, although he did not
crimnally charge plaintiff.

Wien O ficer Terman arrived on the scene he saw two
unidentified Bristol Borough officers wth plaintiff who appeared
to be resisting arrest by holding onto a nearby vehicle. The
officers were trying to put plaintiff's hands behi nd her back.
Oficer Terman did not know why these officers were arresting
plaintiff. He approached her and told her "a couple tinmes" to
put her hands behind her back. Wen she failed to do so,

O ficer Terman sprayed her with OC spray. He thought she was
resisting arrest and that the other officers were in i medi ate
danger of physical injury. Oficer Terman squirted the OC
canister twice after which plaintiff went down and was cuffed.

Plaintiff testified that an unidentified officer hit
her on the back of her hands, on her neck and in her face while
she was holding onto the roof rack. Plaintiff also testified
that this officer was spraying her in the process of trying to

renmove her hands fromthe roof rack.® Plaintiff testified that

5. Fromthe other evidence that only O ficer Terman sprayed
(continued...)



after she was hit in the face, she let go of the roof rack and
"they or him[sic]" grabbed her arns and put them behind her,
“tripped" her and handcuffed her. Plaintiff testified that her
front side hit the ground causing cuts and brui ses on her body
and face.

Melinda Twtty testified that a Bristol Borough police
of ficer was holding plaintiff down on the ground. Plaintiff
|ater identified himas Sergeant Porter based on Ms. Twitty's
descri ption.

Plaintiff testified that when she asked several
unidentified officers to allow her to wi pe the OC spray off
herself, one officer said "this is a big black bitch we have to
deal with here.” Plaintiff testified that these officers then
gr abbed her under her arns, stood her up and placed her in a
police car.

The arrest report of Oficer Mors states that
plaintiff and Al bert Bethea interfered wwth the police, resisted
arrest and were disorderly in public. He had not personally
W tnessed plaintiff engage in such activity but relied on
information to this effect fromOficers Gaffney and Ter man.

After arriving at the Bristol Borough Police Station
plaintiff was offered water and towel s as was everyone who had

been sprayed with OC spray. Plaintiff testified that at the

5. (...continued)

plaintiff wwth OC at the tinme of her arrest, one could infer from
this testinmony, if believed, that he was the one who also hit her
hands, neck and face.



Police Station Oficer Mors said to her, Ms. WIson and Ms.
Green, all African-Anericans, "[Why do all you people act I|ike
this? Al you people need to be | ocked up and the key thrown
away. "

Plaintiff was charged with the m sdeneanor offenses of
obstructing adm nistration of [aw or other governnental

function®, resisting arrest’ and disorderly conduct.® Officer

6. 18 Pa. C.S.A 8 5101 provides in pertinent part:

A person comrits a m sdeneanor of the second degree if
he intentionally obstructs, inpairs or perverts the

adm nistration of law. . . by force, violence,
physical interference or obstacle, . . ., or any other
unl awful act, except that this section does not apply
to. . . refusal to submt to arrest, . . . or any

ot her neans of avoiding conpliance with | aw w t hout
affirmative interference with governnental functions.

7. 18 Pa. C S.A 8 5104 provides:

A person comrits a m sdeneanor of the second degree if,
with the intent of preventing a public servant from
effecting a lawful arrest or dischargi ng any ot her
duty, the person creates a substantial risk of bodily
injury to the public servant or anyone el se, or enploys
means justifying or requiring substantial force to

over come resi stance.

8. 18 Pa. C.S.A 8 5503 provides in pertinent part:

(a) A person is guilty of disorderly conduct if, with
intent to cause public inconvenience, annoyance or
alarm or recklessly creating a risk thereof, he:

(1) engages in fighting or threatening, or in violent

or tumul tuous behavi or

(2) makes unreasonabl e noi se;

(3) uses obscene | anguage, or makes an obscene gesture;

or

(4) creates a hazardous or physically offensive

condition by any act which serves no |egitimte purpose
of the actor.

(continued...)



Moors was the affiant on plaintiff's crimnal conplaint and
signed the arrest report. At her prelimnary hearing on July 12,
1995, plaintiff pled not guilty to the m sdeneanor charges
against her. Plaintiff pled guilty to a summary of fense
di sorderly conduct charge and the m sdeneanor charges agai nst her
were dismssed. Plaintiff was sentenced to sixty days probation

Sergeant Porter, Oficer Mors and O ficer Lancieri had
all attended a Bristol Borough Police Departnent training course
on the use of OC spray prior to the incident at issue. The OC
training programincluded general guidelines and addressed the
effects of OC and when and how to use OC. This training included
instruction to use OC spray only when a threatening situation has
escalated to a |l evel where the officer’s physical presence and
ver bal commands have been ineffective and prior to using deadly
force.

Bri stol Borough Police Chief Peranteau testified that
OC spray is a nore effective tool than a baton or nace, and is
appropriately used when a person placed under arrest becones
unruly and cannot be restrained. Chief Peranteau also testified

that if Sergeant Porter or O ficer Myors had to use OC spray on

8. (...continued)
(b) An offense under this section is a m sdeneanor of
the third degree if the intent of the actor is to cause
substantial harm or serious inconvenience, or if he
persists in disorderly conduct after reasonabl e warning
or request to desist. Oherw se disorderly conduct is
a summary of f ense.
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the night of the incident, "[i]t would be indicated in the arrest
report."

There have been "several™ citizen conplaints concerning
the all eged use of excessive force by Bristol Borough police
officers. In the early 1980s, an African-Anerican filed a
conpl ai nt agai nst Sergeant Porter for the all eged use of
excessive force arising during an incident in which the
conpl ai nant suffered a broken jaw.

Bri stol Borough officers are responsible for purchasing
their own OC spray and thus may not have “the sane exact kind."
The Bristol Borough Police Departnent did not have a witten
policy on the use of OC spray at the time of the incident.® The
Bri stol Borough Police Departnent did not conduct any "speci al
investigation” into the incident at issue. No Bristol Borough
officer was disciplined as a result of this incident.

Al'l Bristol Township officers are required to attend
training on the use of OC spray before being permtted to use it.
The Township officers were trained with the sane OC Trai ni ng
Manual as the Borough officers. The Township Police Departnent
purchases and distributes the OC spray used by its officers. The
Bri stol Township Police Departnent does not have witten
gui delines for the use of OC spray. Township officers are
supposed to use the type of formconpleted after use of an

el ectronic restraint to indicate that OC spray has been used. A

9. Chief Peranteau testified that such a policy was in the
"second review stage" as of Novenber 1996.

11



Township officer who fails to conplete such a report could be
reprimanded. In a report describing his apprehension of a nale
suspect, Oficer Terman stated that he had used OC spray. He
does not state that he used OC spray on plaintiff.

Bristol Township Police Chief MIIs had no know edge of
the incident in question prior to the filing of this lawsuit and
never saw any reports indicating that OC spray was used during
the incident. The Township Police Departnent had not conducted
any investigation into the incident.

Chief MIls had never received any prior conplaint
about the use of OC spray. Since becomi ng police chief, M.
MIls had not received any conpl aints involving excessive force
or false arrest. He was aware of one excessive force conpl aint
whi ch had been filed before he becane chief.

In 1992, a citizen conpl ai ned of being stopped by a
Bristol Township patrol officer because of his race. The officer
was cl eared of any wongdoing. 1In 1994, two citizens conpl ai ned
about the alleged use of excessive force by another officer.
There is no indication of record of how these conplaints were
resolved. A citizen filed a | awsuit against two Township
of ficers alleging excessive force, but there is no indication
when this lawsuit was filed or what the outcone was.

V. DI SCUSSI ON

A. § 1983 d ains

1. Excessive Force and Fal se Arrest '

10. Plaintiff also asserts a separate claimunder § 1983 for
"failure to protect and intervene."” As defendants acknow edge,
(continued...)
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To sustain a 8 1983 claim plaintiff nust show that a
def endant participated in violating her rights, directed others
to violate themor know ngly acquiesced in a subordinate's

violation of her rights. Baker v. Mnroe Twp., 50 F.3d 1186,

1190-91 (3d Cir. 1995). A police officer who is present and
fails to intervene to prevent other officers fromviolating a
citizen's constitutional rights may al so be |iable under § 1983
if that officer had reason to know that excessive force was being
used, a citizen has been arrested w thout probable cause or

anot her constitutional violation was being commtted and that
officer had a realistic opportunity to intervene and prevent the
harm from occurring. Yang, 37 F.3d at 285; Anderson, 17 F.3d at
556. See also Skevofilax v. Quigley, 586 F. Supp. 532, 543 (E.D.

Pa. 1984).

Cainms that | aw enforcenent officers have used
excessive force in the course of an arrest are properly anal yzed
under the Fourth Amendnent "reasonabl eness" standard. G ahamv.
Connor, 490 U. S. 386, 395 (1989). The inquiry is "whether the

officers' actions are 'objectively reasonable' in |ight of the

10. (...continued)

a police officer who fails or refuses to intervene to prevent the
use of excessive force or an unlawful arrest may be held |iable
under § 1983. See Yang v. Hardin, 37 F.3d 282, 285 (7th Gr.
1994); Anderson v. Branen, 17 F.3d 552, 557 (2d Cr. 1994). They
correctly note that failure to intervene is not a distinct claim
but rather a theory under which an otherw se passive defendant
may be jointly liable for the conduct of another. The court,
however, will not dism ss Count |V outright because the
allegations therein are relevant to and effectively part of
plaintiff's excessive force and fal se arrest clains.

13



facts and circunstances confronting them w thout regard to their

underlying intent or notivation.” 1d. at 397. See also G oman

V. Township of Manal apan, 47 F.3d 628, 634 (3d Gr. 1995). The

court nust consider "the fact that police officers are often
forced to make split-second judgnents--in circunstances that are
tense, uncertain, and rapidly evol ving--about the anount of force
necessary in a particular situation.”" Gaham 490 U S. at 396-
97. Police officers are privileged to commt a battery in
executing a lawful arrest, but the privilege is |lost by the use
of excessive force. G oman, 47 F.3d at 634.

The inquiry in a 8 1983 false arrest claimis not
whet her the person arrested in fact commtted the of fense, but
whet her the facts and circunstances wthin the arresting
of ficer's know edge are sufficient to warrant a reasonabl e person
to believe that the offense has been or is being commtted by the

person to be arrested. Osatti v. New Jersey State Police, 71

F.3d 480, 483 (3d Gr. 1995); Goman, 47 F.3d at 634 (citing
Dowing v. Gty of Phila., 855 F.2d 136, 141 (3d Cir. 1988)).

Accepting plaintiff's version of the pertinent events
and construing all other evidence in her favor as we nust at this
juncture, she has a triable excessive force clai magainst
Sergeant Porter and O ficer Terman and the other officers who
were present and did not intervene when she was struck and

sprayed at the tine of her arrest. See G oman, 47 F.3d at 634,

Frohmader v. Wayne, 958 F.2d 1024, 1025-26 (10th Cr. 1992).

Plaintiff's version that she was doing nothing illegal, was

14



nmerely in the process of peacefully |eaving the prem ses and was
not resisting arrest but nmerely holding onto a roof rack to
steady herself after initially being sprayed, if believed, could
support a claimfor false arrest. There is evidence that
Sergeant Porter and O ficers Gaffney, Rockwell, MGQuigan, Terman,
Fuhrmann and Moors participated in plaintiff's arrest and from
whi ch one could find that O ficer Lancieri was present and could

have i ntervened. See G oman, 47 F.3d at 636.

A governnent official exercising discretionary
authority, however, is immune fromliability for civil damages if
a reasonabl e official could have believed that his conduct was
[awful in light of clearly established | aw and the information he

possessed. Hunter v. Bryant, 502 U S. 224, 227 (1991); Anderson

v. Creighton, 483 U S. 635, 641 (1987); Parkhurst v. Trapp, 77

F.3d 707, 712 (3d Cir. 1996). The right to be free from
excessive force and arrest w thout probable cause were, of
course, clearly established |Iong before the tinme of this

i ncident. Because there are factual disputes about plaintiff’s
conduct and thus what those participating in her arrest
reasonably coul d have believed or perceived at the pertinent
time, the question of qualified i munity cannot be resolved as a

matter of law at this juncture. See Ginor v. Rogers, 973 F.2d

1379, 1385 (8th Gr. 1992) (dispute of fact necessary to imunity
determ nati on nust be resolved by jury).
| f, as she avers, plaintiff was peacefully |eaving the

Cl ub when she was sprayed with OC for no reason during the arrest

15



of Ms. Wlson and was nerely holding onto a roof rack to steady
herself fromthe effect of the OC when she was accosted and
arrested by defendants, then a reasonable officer could not have
bel i eved that probable cause existed to arrest plaintiff or that
he was justified in using force upon her. If plaintiff
reasonably appeared to be disorderly and to be struggling with
officers attenpting to effect a |awful arrest, then defendants
woul d qualify for inmmnity. ™ If plaintiff was in fact being
disorderly and resisting attenpts lawfully to arrest her by
| esser force, there would be no constitutional violation and the
guestion of imunity woul d be superfl uous.

A municipality cannot be held |iable under § 1983 on a

respondeat superior theory. Monell v. Departnent of Socia

Services, 436 U.S. 658, 691 (1978); Andrews v. Gty of Phila.,

895 F.2d 1469, 1481 (3d cir. 1990)). A plaintiff nust prove the
exi stence of a nunicipal policy or customthat has caused a
constitutional violation to hold a nmunicipality |iable under §
1983. Monell, 436 U S. at 690-91.

A municipality may be liable under § 1983 for a failure
to train subordinate officers only where such failure reflects a

policy of deliberate indifference to the constitutional rights of

11. The court does not suggest that an arresting officer nust
personal | y observe the conduct justifying an arrest. An officer
who nmakes an arrest based on information related by a fell ow
officer qualifies for imunity if it was objectively reasonable
for himto credit that information and based upon it to believe
probabl e cause to arrest existed. See Rogers v. Powell, 1997 W
458999, *8 (3d Cir. Aug. 11, 1997).
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citizens. See City of Canton v. Harris, 489 U S. 378, 390-91

(1989); Stoneking v. Bradford Area School Dist., 882 F.2d 720,

725 (3d Cir. 1989), cert. denied, 493 U S. 1044 (1990). The sane
standard applies to clains of negligent supervision and failure

to investigate. See G onman, 47 F.3d at 637.

To sustain a failure to train claimagainst a
municipality, a plaintiff generally nust show that responsible
muni ci pal policymakers had actual or constructive know edge of
i ncidents or conduct which were so likely to result in future
vi ol ations of constitutional rights that their failure adequately
to train their enployees to prevent this reasonably can be said
to constitute tacit approval or deliberate indifference to the
need to ensure the particular right in question and to represent
a policy for which the municipality is responsible. Gty of
Canton, 489 U S. at 390; Simons v. Cty of Phil adel phia, 947

F.2d 1042, 1059-60 (3d Cr. 1991), cert. denied, 112 S. C. 1671

(1992). O course, the failure adequately to train nust also
cause the violation conpl ai ned of. Id. at 1065. There nust be a
pattern of constitutional violations or a very apparent need for
training to avoid i mm nent deprivations of a constitutional right
such that any reasonabl e policymaker or supervisor would have

t aken appropriate preventive neasures. Jones v. Cty of Chicago,

787 F.2d 200, 205 (7th G r. 1986); Fulkerson v. Gty of

Lancaster, 801 F. Supp. 1476, 1483 (E.D. Pa. 1992), aff’d, 993
F.2d 876 (3d Gir. 1993).

17



A plaintiff cannot sustain a failure to train claim
nmerely by show ng that a particular officer acted inproperly or
sinply that better training would have enabled an office to avoid
the particular conduct causing injury. Sinmmons, 947 F.2d at
1060. A single unconstitutional action by a nunicipal official
can result in municipal liability only if the plaintiff can prove
it was caused by an existing unconstitutional policy attributable

to a nunicipal policymaker. Oklahoma City v. Tuttle, 471 U.S.

808, 823-24 (1985); Baker v. Mnroe Twp., 50 F.3d 1186, 1191 (3d

Cr. 1995); Goman, 47 F.3d at 637
Plaintiff's clainms against the nunicipal defendants are
prem sed on their alleged failure to provide adequate training in
the use of OC spray and the alleged failure of their police
chiefs to investigate this incident or prior citizen conplaints.
It is uncontroverted that all of the individual officers attended
a training programon the use of OC spray. Plaintiff has not
presented evidence to sustain a finding that such training was
i nadequate or otherw se to denonstrate deliberate indifference.
One cannot reasonably conclude fromthe evidence of record that
either municipality had a customor policy of encouragi ng or
ignoring the use of OC spray in an unconstitutional manner.
Plaintiff has failed to denonstrate that either
muni cipality or police chief failed adequately to investigate
prior citizen conplaints. The failure to investigate this

i ncident alone is not sufficient to prove the existence of a

18



policy or customw thin the neaning of 8§ 1983. G onman, 47 F.3d
at 637.

Plaintiff cannot sustain her clains against the
muni ci pal defendants, Chief MIIs or Chief Peranteau.

2. Abuse of Process

Abuse of process occurs where process is lawfully
initiated and thereafter perverted to achi eve sone unl awf ul

pur pose. Heck v. Hunphrey, 114 S. C. 2364, 2372 n.5 (1994);

Rose v. Bartle, 871 F.2d 331, 350 n.17 (3d G r. 1989); Jennings

v. Shuman, 567 F.2d 1213, 1217 (3d Gir. 1977). "An abuse of
process is by definition a denial of procedural due process.”
Jenni ngs, 567 F.2d at 1220. Unlike the tort of malicious
prosecution, abuse of process does not require term nation of the
proceedings in the plaintiff's favor. Heck, 114 S. CT.. at 2372
n.5; Davis v. Cheltenham Twp. Police Dept., 767 F. Supp. 104, 106

(E.D. Pa. 1991). The presence or absence of probable cause is
irrelevant. Jennings, 567 F.2d at 1218.

Plaintiff alleges that defendants initiated and

continued crimnal proceedi ngs agai nst her as a "cover" or
justification for their use of excessive force against her.
Def endants correctly characterize plaintiff's claimas one for
mal i ci ous prosecution and contend correctly that such a claim
must fail because plaintiff pled guilty to disorderly conduct.
The crim nal proceedings thus did not termnate in her favor.

See Heck, 114 S. C. at 2371; Rose, 871 F.2d at 349.
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Plaintiff's arrest and the filing of charges agai nst

her constitute "process.” See Puricelli v. Borough of

Mrrisville, 820 F. Supp. 908, 919 (E.D. Pa. 1993); Garner v.
Twp. of Wightstown, 819 F. Supp. 435, 445 (E. D. Pa. 1993).

Plaintiff, however, appears to m sperceive the distinction
bet ween mal i ci ous prosecution and abuse of process.

In making this distinction, the Court in Jennings
st at ed:

Li kew se, the use to which process is put can be either
legitimate or illegitimate, and, if illegitinate, there
is malicious abuse [of process]. For exanple, if the
def endant justifies issuance of process by untruthfully
saying that the plaintiff solicited burglary and uses
the process only to have himjailed, this is nalicious

[ prosecution] only. It is not malicious abuse [of
process] because jailing is the purpose for which the
crimnal process was intended. |If the defendant has

process issued based on the truthful statenent that the
plaintiff solicited burglary and then uses the threat
of prosecution for purposes of extortion, this is
mal i ci ous abuse [of process] only.
Jenni ngs, 567 F.2d at 1219.
Charging, like jailing, an arrestee, is "the purpose for which
crimnal process was intended." Plaintiff has not nmade out a
claimfor abuse of process.

B. § 1981 d aim

Section 1981 proscribes intentional discrimnation

based on race. General Bldg. Contractors Ass'n v. Pennsyl vania,

458 U. S. 375, 391 (1982). Plaintiff alleges that defendants
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engaged in the conduct underlying her § 1983 cl ai ns because of
her "race and ethnicity" in violation § 1981. *2

Plaintiff presents two pieces of evidence to support
her § 1981 claim One is plaintiff's testinony that she
overheard an unidentified officer at the scene of her arrest say
"this is a big black bitch we have to deal with here.” The other
is plaintiff’'s testinony that at the Bristol Borough Police
Station, Oficer Mors said "[Why do all you people act I|ike
this? Al you people need to be | ocked up and the key thrown
away" to plaintiff, Ms. Wlson and Ms. Geen, all of whomare
Afri can- Ameri cans.

The first comment to which plaintiff testified cannot
be attributed to any defendant. The comment plaintiff swears
O ficer Mors nade at the Borough Police Station, however, may
support a finding of discrimnatory aninmus, but only on the part

of Oficer Moors. See Alexis v. McDonald's Restaurants of Mass. ,

67 F.3d 341, 348 (1st G r. 1995) (officer's statenent "You people
have no rights. You better shut up your . . . nouth before

arrest you too" namde to persons present at tine of arrest of

12. Section 1981(a) provides:

Al'l persons within the jurisdiction of the United
States shall have the sane right in every State and
Territory to nake and enforce contracts, to sue, be
parties, give evidence, and to the full and equal
benefit of all laws and proceedings for the security of
persons and property as is enjoyed by white citizens,
and shall be subject to Iike punishnment, pains,
penalties, taxes, |icenses, exactions of every Kkind,
and to no ot her.
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African-Anerican sufficient to support 8 1981 claimwhere only
comon characteristic apparent to officer was their race).
A municipality cannot be held liable for its enpl oyees'

violations of 8§ 1981 under a respondeat superior theory. See

Jett v. Dallas Indep. Sch. Dist., 491 U S. 701, 735-36 (1989);

Dennis v. County of Fairfax, 55 F.3d 151, 156 n.1 (4th GCr.

1995). Plaintiff has not presented any evidence to support a
finding that Bristol Borough had a custom or policy of

di scrimnating against citizens in making arrests or filing
charges because of race.

C. § 1985 daim

To sustain a claimunder 8 1985(3), a plaintiff nust
prove the existence of a conspiracy between at | east two people
for the purpose of depriving her of the equal protection of the
| aw or of privileges and immunities under the law, an act in
furtherance of that conspiracy and an injury to her as a result

of such conspiracy. United Brotherhood of Carpenters & Joiners

of Anerica, Local 610 v. Scott, 463 U S. 825, 828-29 (1983); Mk

v. Laako, 88 F.3d 361, 367 (6th Cr. 1996). There nust be proof
of "sone racial, or perhaps otherw se class-based, invidiously
di scrimnatory ani nus behind the conspirators' action."” [d. at
829.

The only evidence fromwhich one mght find that any
def endant acted with discrimnatory racial aninus invol ves

O ficer Mors. There is no evidence that any ot her defendant
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with whom O ficer Mors collaborated or could have conspired nade
a racial remark or acted with a discrimnatory purpose.
Plaintiff has not sustained a § 1985 claim

V. CONCLUSI ON

Consistent with the foregoing, defendants’ notions wll
be granted in part and denied in part.

Plaintiff’s 8 1983 abuse of process claim § 1985 claim
and 8 1981 cl ai magainst all but defendant Mors, as well as her
cl ai ns agai nst the nunici pal defendants and their police chiefs
will be dismssed. The notions wll be denied as to plaintiff’s
§ 1981 cl ai m agai nst defendant Mbors and her § 1983 excessive
force and fal se arrest clains against the remaining individua
def endants.

An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JANET JACKSON : ClVIL ACTI ON
V.
THOVAS M LLS, POLI CE CHI EF
FRANK PERANTEAU, POLI CE CHI EF;
JOSEPH ANTHONY MOORS, OFFI CER;
ARNOLD PORTER, OFFI CER;
LANCI ERI, OFFI CER;, SARRY,
OFFI CER, GAFFNEY, OFFI CER
CHARLES McGUI GAN, OFFI CER
JONATHAN TERVAN, OFFI CER

TOWNSH P OF BRI STOL; AND :
BOROUGH OF BRI STOL : NO. 96-3751

ORDER

AND NOW this day of Septenber, 1997, upon
consi deration of the Mdtion of Township of Bristol and the
Townshi p Defendants for Summary Judgnent (Doc. #18) and the
Moti on of Borough of Bristol and the Borough Defendants for
Summary Judgnent (Doc. #21), consistent with the acconpanying
menorandum | T |'S HEREBY ORDERED that said Mtions are GRANTED in
part in that JUDGVENT is ENTERED for defendants Townshi p of
Bristol, Borough of Bristol, MIIls and Parenteau and agai nst
plaintiff on her clains against themin the above action, and

said Motions are otherw se DEN ED.

BY THE COURT:

JAY C. WALDMVAN, J.



