IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JAMAL HART
a/ k/ a MARK MAJOR :
a/ k/l a M CHAEL GORDEN : NO 97-21

VEMORANDUM AND ORDER

HUTTON, J. Sept enber 4, 1997

Presently before this Court is the Defendant's Motion
to Suppress (Docket No. 23) and the Governnment's response

t her et o.

| . BACKGROUND

On Cctober 11, 1996, officers of the Phil adel phi a

Police Departnment arrested the defendant and seized a .357 nmagnum
Smth and Wesson handgun from his person during a routine traffic
stop in North Phil adel phia. On January 21, 1997, a grand jury

i ndi cted and charged the defendant with one count of possession
of a firearmby a convicted felon, in violation of 18 U S.C. §
922(g)(1). Following his indictnment, the defendant filed the
instant notion to suppress the handgun. On May 19, 1997, this

Court held a suppression hearing.



1. DI SCUSSI ON

The Fourth Amendnment of the United States Constitution
guarantees that "[t]he right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no Warrants
shal | issue, but upon probable cause, supported by QCath or
affirmation . . . ." US. Const. anmend. |V. Therefore, when
sonmeone is searched without a warrant, the Court nust determ ne
whet her the search violates the prohibitions of the Fourth
Amendnent .

In this case, the defendant maintains that the police
illegally stopped, searched, and arrested himon the night in
question. As a result, the defendant requests that the Court
suppress the weapon seized fromthe defendant's person. The
governnent rejects the defendant's contentions, and argues that
because the police officers' conduct did not violate the Fourth
Amendnent, the weapon should not be suppressed.

Because the police officers |lacked a warrant, this
Court nust examne the legality of the stop, search, and arrest.
I f the Court concludes after its three step inquiry that the
police violated the Fourth Anendnent, then the weapon nust be

suppr essed.



A. Probabl e Cause to Stop

It is well settled that the protections of the Fourth

Amendnent apply to autonobile stops. See United States v.

Johnson, 63 F.3d 242, 245 (3d Gr. 1995) (citing cases), cert.
denied, 116 S. . 2528 (1996). The United States Suprene Court
has determ ned that:

[t]enporary detention of individuals during
the stop of an autonobile by the police, even
if only for a brief period and for a limted
pur pose, constitutes a "seizure" of "persons"
within the neaning of this provision. An

aut onobil e stop is thus subject to the
constitutional inperative that it not be
"unreasonabl e" under the circunstances. As a
general matter, the decision to stop an

aut onobi l e i s reasonabl e where the police
have probabl e cause to believe that a traffic
viol ati on has occurred.

Wiren v. United States, 116 S. C. 1769, 1772 (1996) (citations

omtted); see United States v. Morefield, 111 F. 3d 10, 12 (3d
Cir. 1997) ("It is well-established that a traffic stop is |awful
under the Fourth Anmendnent where a police officer observes a
violation of the state traffic regulations."). Mreover, "a stop
to check a driver's license and registration is constitutional
when it is based on an "articul able and reasonabl e suspi ci on that

either the vehicle or an occupant,' has violated the | aw. "

Johnson, 63 F.3d at 245 (quoting Delaware v. Prouse, 440 U. S
648, 663 (1979)).
| f an individual believes that the police |acked

probabl e cause to stop and search him he nay nove to suppress
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t he evi dence sei zed during the unlawful search. Wen a defendant
seeks to suppress evidence, he bears the initial burden of
"establish[ing] a basis for his notion, i.e. the search or

sei zure was conducted without a warrant . . . ." Johnson, 63

F.3d at 245. Once the defendant nakes this prim facia show ng,

the burden shifts to the governnent to denonstrate that the
search and sei zure was reasonable. 1d.

In this case, it is undisputed that the police stopped
the defendant's autonobile without a search warrant. (Def.'s
Mot. Suppress 1 3; Gov't Resp. 1 4.) Therefore, the defendant
has net his initial burden of proof by establishing a basis for
his notion. Therefore, the burden shifts to the governnent to
show t he search was reasonabl e.

To neet its burden, the governnment argues that the
police stopped the defendant after he violated a Pennsyl vani a
traffic law. At the suppression hearing, one of the arresting
of ficers, Ral ph Mal donado, testified on direct exam nation that
he stopped the defendant after observing himdrive through a stop
si gn:

QUESTION: O ficer Ml donado, on the evening

of October 11th, what car -- can
you describe, generally, the car
t hat the defendant was driving?
ANSVEER: The owner of the vehicle was a
Chevy Celebrity, gray. | cannot
recall the license plate off the

top of nmy head. The vehicle was
traveling on Chew Avenue, heading
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QUESTI ON:

ANSVEER

QUESTI ON:

ANSVEER

QUESTI ON:

ANSVEER

QUESTI ON:

ANSVEER

towards Broad Street, which is
west bound.

O ficer Mal donado, where were you
when you first saw the gray Chevy?

| was northbound on 13th Street and
making a left turn, also heading
west on Chew Avenue behind the
vehi cl e.

* * *

O ficer Ml donado, |I've put in
front of you what's narked as
Government Exhibit 5. Have you
seen that before?

Yes, ma' am

Does that map accurately depict the
vicinity of 13th and Chew, that you
were just descri bing?

Yes, it's very accurate. This is
13th Street, it's one-way north.

| "' m about here, nmaking a left turn.
This is going west on Chew Avenue.
These block -- fromhere to here --
is a, like, a quarter of a bl ock,
it'"s not a long block, it's very
short. The vehicle is going this
direction, west, without stopping
at these -- a stop sign here -- and

proceeded west on Chew towards
Broad Street.

kay. Just so the record
is clear, when you say, the
vehi cl e was goi ng west and
went through a stop sign,
was that your words?

Yes, ma'am that's correct.
| observed -- as | nmde ny
left turn here -- | didn't
see any lights com ng,
brake lights and the
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vehicle. |If you would step
on the brake, the rear
lights would cone on. The
vehi cl e was not goi ng very
fast, however, it never

st opped at the stop sign.
And | wanted to -- |
started to follow the
vehicle to pull himover
for traffic violations.

QUESTI ON: Ckay. When you say, it
didn't go -- it didn't stop
for the stop sign, is that
-- what's that intersection
that you're pointing at?

ANSVEER: This is 13th Street and
Chew Avenue. The
i ntersection where he went
through the stop signis
Chew Avenue and Park Avenue
and he's traveling west.
This is a two-way street,
East and West Chew.
(Tr. at 17-19) (enphasis added).
O ficer Mal donado stopped the defendant after Oficer
Mal donado observed the defendant violate a traffic regul ation.
See 75 Pa. Cons. Stat. Ann. 8 3323(b) (establishing a duty to
stop at a stop sign). Oficer Ml donado had an articul abl e and
reasonabl e suspicion that the defendant was in violation of
Pennsyl vania law. Therefore, the stop was reasonabl e under the

Fourth Anendnent. Johnson, 63 F.3d at 245; Moorefield, 111 F. 3d

at 12.

B. The Lawful ness of the Search




In U.S. v. Morefield, the United States Court of

Appeals for the Third G rcuit discussed the standard required for

a | awful pat-down for weapons during a traffic stop. Moorefield,

111 F. 3d at 13-14. The court began by considering the dangers

associated with traffic stops:

The Suprenme Court has repeatedly recogni zed
that traffic stops are dangerous encounters
that result in assaults and nmurders of police
officers. . . . [T]he risk of danger to a
police officer conducting a traffic stop is
“likely to be greater when there are
passengers in addition to the driver in the
st opped car.”

Moorefield, 111 F.3d at 13 (quoting Maryland v. WIlson, 117 S

Ct. 882, 886 (1997)) (citations omtted). The court continued by

reviewing the requirenents for a | awful pat-down, under Terry v.

Chio, 392 U.S. 1 (1968):

In Terry v. Onhio, the Suprene Court held that
a police officer may conduct a reasonable
search for weapons for his own protection
“where he has reason to believe that he is
dealing with an arnmed and danger ous

i ndividual.” The Court stated that a pat-
down for weapons can occur only where the
officer is “able to point to specific and
articul able facts which, taken together with
rational inferences fromthose facts,
reasonably warrant that intrusion.”

Moorefield, 111 F.3d at 13 (citations omtted).

The court then recognized that “[i]n order to mnimze
t he dangers faced by police officers conducting traffic stops,

the [ Suprene] Court has extended the constitutional principles in



Terry to situations involving officers and notorists.” 1d.
Thus, the court explained that where an officer lawfully stops a
driver for a state traffic violation, and the officer can point
to ““specific and articul able facts which, taken together wth
rational inferences fromthose facts,’ reasonably warrant[s] the

pat-down,” the search is reasonabl e under the Fourth Amendnent.
ld. at 14 (quoting Terry, 392 U S. at 21).

In Morefield, the defendant tried to | eave his car,

el evated and | owered his hands nunerous tinmes, and “shove[d]
sonet hi ng down towards his waist,” despite an officer’s denmands
that the defendant stay in the car with his hands in the
officer’'s sight. 1d. The court stated that the defendant’s
“furtive hand novenents and refusal to obey the officers’ orders
constituted suspicious behavior.” [d. The court noted that the
of ficer performng the search testified that based on his
experiences the defendant’s conduct “was consistent with the
behavi or of a person trying to conceal sonething.” [d. Al though
the searching officer, “was not sure whether [the defendant] was
attenpting to hide narcotics or a firearm” the court reiterated
that, “an ‘officer need not be absolutely certain that the
individual is arned; the issue is whether a reasonably prudent
man in the circunstances would be warranted in the belief that
his safety or that of others was in danger.’” Id. (quoting Terry

392 U. S. at 27). Based on this standard and the above nenti oned



facts, the court held that the pat-down search was reasonabl e
under the Fourth Anendnent. |d.

The facts in Morefield cannot be distingui shed from

the case presently before this Court. Here, the defendant fail ed
to stop his vehicle in accordance wwth O ficer Ml donado’s
instructions, even after the officer used his horn, flashed

blinking Iights, and physically signaled the defendant to pul

over. (Tr. at 20, 43). It was not until O ficer Ml donado “cut
[ his] police vehicle on an angle . . . kind of cutting [the
defendant] off a little bit . . . [that the defendant] stopped.”
(Tr. at 20).

Mor eover, when O ficer Ml donado wal ked towards the

defendant’s car, he saw the defendant, “noving his hands, |ike,
when soneone is nervous towards his waistband.” (Tr. at 22).
Al t hough the officer “screaned at him. . . not to nove his hands

[the defendant] continued to do this.” (Tr. at 22).
O ficer Mal donado instructed the defendant and the passenger to
put their hands on the dashboard, and though the defendant
conplied for a brief nonent, the defendant “noved back, again, to
hi s wai stband or towards his lap area.” (Tr. at 23). The
defendant failed to place his hands on the dashboard despite
several demands from O ficer Mal donado, and the officer saw a
bul ge in the defendant’s jacket. (Tr. at 24). Al though Oficer

Mal donado was unsure what the defendant was reaching for, the



of ficer reached inside the car and placed his hand on the bul ge.
(Tr. at 24, 51). At that nonent, the officer “noted that it was
agun.” (Tr. at 24). Another officer responded to Oficer

Mal donado’ s call for help and grabbed the defendant’s gun from
his wai stband. (Tr. at 26).

Here, as in Morefield, the defendant’s attenpt to

reach toward his waist, where the officer saw a bulge in the
defendant’ s jacket, despite several demands by an officer that
t he def endant keep his hands on the dashboard, “constituted

suspi ci ous behavior.” Morefield, 111 F. 3d at 14. Al though the

of ficer was unsure whet her the defendant was attenpting to reach

for a firearm “an ‘officer need not be absolutely certain that
the individual is arned; the issue is whether a reasonably
prudent man in the circunstances would be warranted in the belief

that his safety or that of others was in danger.’” |d. (quoting
Terry, 392 U. S. at 27). Here, based on the specific facts |isted
above, O ficer Ml donado reasonably believed the defendant was
reaching for a gun and was justified in reaching towards the

def endant’ s wai st. See Pennsylvania v. Mms, 434 U.S. 106, 111-

12 (1977) (finding “little question” that police officer was
justified in a pat-down search of a driver where the officers
noticed a “bulge” in the driver’s jacket). Thus, the pat-down

search was reasonabl e under the Fourth Anendnent.



When a search occurs prior to an arrest but pursuant to

a |lawful pat-down, the search can be upheld under a Terry v. Chio

analysis. See Mms, 434 U S. at 111-12; Moorefield, 111 F.3d at

13-14. These searches need not be justified as a | awful search
incident to arrest.

Def endant argues that the evidence concerning the
weapon sei zed fromhimby the officers should be suppressed
because there was no probable cause to arrest the defendant and
because the officers were not acting pursuant to an arrest
warrant. (Def.’s Mdt. to Suppress at Y 2, 3). This argunent
fails, however, because the officers conducted the pat-down prior
to the arrest. Therefore, the admssibility of the evidence is
determ ned by the legality of the stop and the pat-down, not the
legality of a search incident to the subsequent arrest. As
stated above, the stop and the pat-down were both | awful.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V.
JAVAL HART
al k/l a MARK MAJOR :
al/ k/ a M CHAEL GORDEN : NO 97-21
ORDER

AND NOW this 4th day of Septenber, 1997, upon
consideration of the Defendant's Mtion to Suppress (Docket No.

23), I T IS HEREBY ORDERED t hat Defendant's Mtion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



