| N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

M CHAEL P. PUSCAR and JOH
J. PARDI NI , :
Plaintiffs, : ClVIL ACTI ON
V. . No. 96- CV- 8442

HALE PRODUCTS, INC. .
Def endant.

IVEMORANDUM ORDER

Presently before the Court are
def endant's notion for summary judgnent of
Count 111 (Age D scrimnation in Enploynent
Act claim and notion to dism ss Count |V
(Pennsyl vani a Human Rel ations Act clainm of
plaintiff Pardini's conplaint.® Upon
consi deration of defendant's notions and

plaintiff John J. Pardini's (“Pardini”)

' Counts 1 and 2 of the conplaint set

forth the clains of plaintiff Puscar; said
clains are not the subject of the pending
not i ons.



response thereto, defendant's notions w ||
be deni ed.
| .  FACTS

The material facts are not in dispute.
Pardi ni was enpl oyed by defendant Hal e
Products Inc., fromon or about My 26,
1969, through August 23, 1993. On August
23, 1993, his position as Plant Manager for
def endant' s Equi pnent Divi sion was
termnated; his job responsibilities were
reassigned to a younger enpl oyee and
thereafter defendant failed to rehire him
Pardini tinmely filed a charge with the
Equal Enpl oynent Opportunity Conm ssion
("EEOC') claimng that the personnel
deci si ons were nade because of his age.

On Septenber 28, 1995, Pardini signed a



return receipt for certified mail which
contained a formof “right-to-sue letter.”
The EECC did not send a copy of the “right-
to-sue letter” to Pardini’s counsel. The
EEOC acknow edges that the “right-to-sue
letter” was not intended but was

| nadvertently sent to Pardini as the result

of a clerical error by the EECC.* After

> In his affidavit, WIliamD. Cook,
Enf or cenent Manager for the Phil adel phia
District Ofice of the EECC, states that
t he Septenber 28, 1996 “right-to-sue
| etter” was issued as a result of clerical
error. M. Cook states that M. Pinkey
Lucas, the EECC | nvestigator assigned to
Pardini’s charge, infornmed himthat “she
had been unaware of the Septenber 28, 1995
Di sm ssal Notice and conti nued to process
the Pardini charge thereafter as if it was
an open charge.”

M. Cook concludes “that the Septenber
28, 1995 Dism ssal and Notice of R ghts for
Charge 170941121, even if actually received
by all parties, was issued in error.
Clearly, staff from both the Enforcenent
Unit and the Legal Unit continued to
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sendi ng the Septenber 28, 1995 “right-to-
sue letter” to Pardini, the EEOC conti nued
to investigate and to process Pardini’s
charge. Pardini’s counsel continued to
communi cate with the EECC and provide it
wth information regarding his charge of

di scrimnation by defendant.

On Decenber 16, 1996, after conpl etion
of the EECC i nvestigation, the EECC sent
Pardi ni and his counsel a right-to-sue
letter. On Decenber 18, 1996, Pardi ni

filed his conplaint. In his conplaint,

process that charge thereafter in
conjunction with the rel ated Puscar charge
and to treat both charges in the sane
manner, i.e., as open charges.” M. Cook
“recommended to the District Director that
she issue a Notice of Reconsi deration and
Noti ce of Rescinding concerning the

Sept enber 28, 1995 Dism ssal and Notice of
Ri ghts” for Pardini’s charge.
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Pardi ni alleges that he was term nated and
not rehired by defendant because of his
age. Pardini also contends that defendant
fired himin reckless disregard of his
rights under the Age Discrimnation in
Enpl oynent Act, 42 U.S.C. § 621 et seq.,
and the Pennsyl vani a Human Rel ati ons Act,
42 Pa. C. S. A § 951 et seq.
1. DI SCUSSI ON

Under Rule 56(c), summary "judgnent
sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to
| nterrogatories, and adm ssions on file,
together with affidavits, if any, show that
there is no genuine issue as to any
material fact and that the noving party is

entitled to a judgnent as a matter of | aw



Fed. R Cv. P. 56(c); Celotex Corp. V.

Catrett, 477 U.S. 317, 106 S. C. 2548

(1986). Al of the facts nust be viewed in

the |ight nost favorable to the non-noving

party and all reasonable inferences nust be

drawn in favor of the non-noving party.

The facts material to this notion are not

I n di spute; however, defendant is not

entitled to judgnent as a matter of | aw.
The Age Discrimnation in Enploynent Act

states, Iin pertinent part,

|f a charge filed with the Conmm ssion
[the EECC] under this chapter is

di sm ssed or the proceedi ngs of the
Comm ssion are otherw se term nated
by the Comm ssion, the Conm ssion
shall notify the person aggrieved. A
civil action may be brought under
this section by a person defined in
section 630(a) of this title agai nst
t he respondent naned in the charge
within 90 days after the date of the
recei pt of such notice.
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29 U S.C. §8 626(e). The ninety day period
acts as a statue of [imtations in which to

bring the conplaint in federal court. See

Sperling v. Hoffmann-lLa Roche, Inc., 24
F.3d 463, 464 n.1 (3d Gr. 1994). The

ni nety day period begins to run when the
EEOC notifies the charging party of his
right to sue. Said notice is authorized
only after the Comm ssion has in fact

di sm ssed the conplainant’s charges or in
fact termnated its proceedings. 29 U S C
8 626(e). Although the EEOCC sent Pardini

t he Septenber 28, 1995 “right-to-sue
letter,” it did not dismss his charge nor
didit termnate its investigation into his
charge. Defendant has not cited any

authority which holds that the ninety day



period begins to run when the EEOC, as the
result of a clerical error, unintentionally
| ssues a “right-to-sue letter” to the
charging party. Only after the EECC
conpleted its investigation and issued the
Decenber 16, 1996 right-to-sue letter did
the ninety day period start to run.
Accordingly, Pardini’s conplaint is not
time barred because no | egal consequence
attached to the Septenber 28, 1995 letter.
Moreover, even if | assune, as defendant
argues, that the ninety day period began to
run upon Pardini’s receipt of the
uni nt ended Sept enber 28, 1995 “right-to-sue

|l etter,” the manner in which the EECC
handl ed Pardini’s charge effectively tolled

the ninety day period. The ninety day



period "is subject to waiver, estoppel and

equitable tolling." Schafer v. Board of

Public Education, 903 F.2d 243, 251 (3d

Cr. 1990)(quoting Zipes v. Trans Wirld
Airlines Inc., 455 U S. 385, 393, 102 S.

Ct. 1127, 1132 (1982)). The Third G rcuit
has stated that the ninety day period in
which a conplaint is to be filed may be
tolled "(1) where the defendant has
actively msled the plaintiff respecting
the plaintiff's cause of action; (2) where
the plaintiff in sone extraordinary way has
been prevented from asserting his or her
rights; or (3) where the plaintiff has
tinmely asserted his or her rights

m stakenly in the wong forum" Gshiver v.

Levi n, Fishbein, Sedran & Bernman, 38 F. 3d




1380, 1387 (3d Gr. 1994). However, this
list is not all inclusive. The EEOC s
failure to abide by its procedures is
sufficient reason to equitably toll the
ni nety day period; particularly, where as
here, plaintiff continued to assert his

rights before the EECC. See Anderson v.

Uni sys Corp., 47 F.3d 302, 306-7 (8th Gr.
1995), cert. denied, 116 S. C. 299 (1995).°

Accordi ngly, defendant’s notion for summary
judgnment of Count Il wll be denied.
Additionally, this Court will continue to

exerci se supplenental jurisdiction over

° Defendant argues that the EECC is

Wi t hout authority to reconsider on its own
noti on. However, defendant does not
address the EEOC s power to correct a
“right-to-sue letter” which was issued
through clerical error. Neither statutory
nor regul atory | anguage prevents the EECC s
fromcorrecting a clerical error.
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Pardi ni’s Pennsyl vania Human Rel ati ons Act
claim 28 U S.C 8§ 1367(a). Defendant’s
nmotion to dismss Count IV wll also be

deni ed

An appropriate order follows.
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| N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

M CHAEL P. PUSCAR and JOH
J. PARDI NI , :
Plaintiffs, : ClVIL ACTI ON
V. . No. 96- CV- 8442

HALE PRODUCTS, INC. .
Def endant .

ORDER

AND NOW this 3rd day of Septenber,
1997, upon consi deration of defendant's
notions and plaintiff Pardini's response
thereto, |IT IS HEREBY ORDERED t hat
defendant's Mdtion for Sunmmary Judgnent of
Count 11l of plaintiff conplaint and Mtion
to DDsmss Count IV of plaintiff’s

conpl ai nt are DENI ED.

BY THE COURT:



S.J.

CLI FFORD SCOI'T GREEN,
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