IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF JEANNE GORE, : ClVIL ACTI ON
Plaintiff, :

V.
CROZER CHESTER MEDI CAL
CENTER, :
Def endant . ; NO. 96-8192

Newconer, J. Sept enber , 1997

MEMORANDUM

Presently before the Court is Defendant Crozer Chester
Medi cal Center's Mdtion for Summary Judgnent and plaintiff's
response thereto. For the reasons that follow, said Mtion wll
be deni ed.

A Backgr ound

Plaintiff in this case is the Estate of Jeanne Core.
Ms. Gore was a psychiatric nurse enployed by defendant from 1974
until her death in 1994. Plaintiff brings this suit under the
Enpl oyee Retirenent Inconme Security Act ("ERISA") arguing that
def endant, an ERI SA plan adm nistrator, breached its fiduciary
duty to Ms. Gore by failing to informher of material facts
regardi ng her pension plan. Plaintiff seeks to collect $100, 000
worth of pension benefits which Ms. Gore did not receive because
she elected not to retire before her death.

Def endant, |ike other enployers, offers various
benefits to its enpl oyees including a pension plan (the "Plan").
Enpl oyees do not contribute to the Plan; the pension level to
whi ch an enployee is entitled is based on the enpl oyee's sal ary,

| ength of service, age at retirenent, and the formin which the



benefits are to be paid. The normal retirenment age as set forth
inthe Plan is sixty-five, but enployees can choose to retire
earlier starting at age fifty-five. Benefits would be

comrensur ately decreased.

Under the Plan unmarried eligible retirees typically
receive a life annuity consisting of full pension paynents
starting at retirenment and ending at death. M. CGore was under
this standard plan for unmarried enpl oyees. On the other hand,
married retirees typically receive fifty per cent of benefits
until death, and thereafter their surviving spouse continue to
receive fifty per cent of the pension paynments. |If an eligible
married enpl oyee dies prior to retirenent, the spouse wll still
receive fifty per cent of the pension. However, unmarried
enpl oyees who die prior to retirenent |ose their benefits.

Enpl oyees can el ect other paynent options which are
laid out in the Sunmary Pl an Description ("SPD') provided to all
enpl oyees. Defendant made two versions of the SPD available to
its enployees. M. CGore possessed both. As Ms. CGore was
unmarried at all relevant tines, the only other option avail able
to her in addition to the standard plan was the Ten Year Certain
and Continuous Annuity plan. Under the Ten Year plan a retiree
i s guaranteed reduced pension paynents for ten years upon
retirenment. |If she dies prior to receiving ten years' worth of
paynents, a beneficiary of her choice receives the renaining
paynents. Under both the standard plan and the Ten Year plan,

however, death prior to retirenent precludes retirenment benefits
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for the unmarried enpl oyee and her beneficiary.

Ms. CGore was diagnosed with |arge-cell |ynphoma in
January 1994 and died ten nonths later. She was fifty-seven
years old. M. CGore was eligible to receive pension benefits
upon retirenent under the Plan. Her pension rights were
"vested." However, Ms. CGore did not retire when she | earned of
her cancer. |Instead she applied for and recei ved Defendant's
long termdisability benefits and as an unretired enpl oyee of
def endant, continued to receive nedical benefits up to the tine
of her death. She died while still an enpl oyee of the defendant,
never having retired, and thus did not receive any of her vested
pensi on benefits.

Her estate now brings this suit to collect her
forfeited pension benefits. Plaintiff argues that defendant, an
ERI SA plan adm nistrator, breached its fiduciary duty by failing
to inform M. Gore about the forfeiture consequences of not
retiring, both in the SPD and individually; and that had Ms. CGore
been informed of the risk of forfeiture, she would have el ected
to retire early under the Ten Year Certain and Continuous Annuity
option and woul d have naned one of her children as the
beneficiary of any post-nortem paynents. Presently before the
Court is Defendant's Mdtion for Summary Judgnent.

B. Summary Judgnent Standard

A review ng court may enter summary judgnent where

there are no genuine issues as to any material fact and one party

is entitled to judgnent as a matter of law. \Wite v.
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West i nghouse Elec. Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |ight nost favorable to
the non-noving party. 1d. "The inquiry is whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one sided that one party nust, as a

matter of law, prevail over the other."”™ Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). |In deciding the notion
for summary judgnent, it is not the function of the Court to
deci de di sputed questions of fact, but only to determ ne whet her
genui ne issues of fact exist. 1d. at 248-49.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadi ngs and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers to
interrogatories, showng that there is a genuine issue for trial
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it nmust "make a showi ng sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gr. 1987) (quoting Celotex, 477 U.S. at 322).
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Summary judgnent nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an
el ement essential to that party's case, and on which that party

wi |l bear the burden of proof at trial." Wite, 862 F.2d at 59

(quoting Celotex, 477 U.S. at 322).
C. Di scussi on

As recently as this past year, the Third Crcuit has
affirmed that 8§ 502(a)(3) of ERI SA "provides plan participants an
equi tabl e cause of action for an adm nistrator's breach of

fiduciary duty." Jordan v. Federal Express Corp., 116 F.3d 1005,

1012 (3d GCr. 1997). Plaintiff clains that defendant breached
its fiduciary duty to Ms. Gore in two respects--in failing to
provide a clear SPD under ERI SA standards and in failing to
advi se Ms. CGore about her pension options once defendant

all egedly learned of Ms. Gore's termnal illness--and that this
breach caused her not to retire and thus to forfeit all her
accrued pension benefits. Defendant argues that plaintiff has
failed to produce any evidence show ng a genui ne issue of
material fact in regard to these clains. Because this Court
finds that genuine issues of material fact exist as to
plaintiff's clains, defendant’s notion will be denied.

1. Def endant’ s Fiduciary Duty to Provide an Adequate
SPD

Plaintiff avers that defendant breached its fiduciary
duty to Ms. Gore in failing to provide a SPD that neets ERI SA

standards. An ERISA plan adm nistrator's disclosure obligations



are set forth in 29 U S.C. 8§ 1102, 1021, and 1022. Section 1022
(a)(1) requires that SPDs be "witten in a manner sufficiently
accurate and conprehensive to reasonably apprise such
partici pants and beneficiaries of their rights and obligations
under the plan. . . . [and] in a manner cal culated to be
under stood by the average plan participant.” 29 U S.C. 8§
1022(a) (1). Acconpanying regulations require, in pertinent part,
that SPDs clearly identify circunstances in which a partici pant
m ght be disqualified or |ose benefits that he m ght otherw se
reasonably expect the plan to provide. See 29 CF. R § 2520.102-
3(k)(1) (21997). Plaintiff's claimis that in violation of the
above standards, defendant's SPD does not clearly state that for
an unmarried enpl oyee, death prior to retirenment results in a
total forfeiture of all vested pension benefits.
The rel evant portions of defendant’s SPD are as
fol |l ows:
Nor mal Met hod of Paynent
The Pl an establishes a normal form of paynent for
you, dependi ng on whether you are single or married at
the tinme you retire. However, other optional forns of
paynent are al so avail able, and you have the right to
wai ve your normal form and select an optional nethod,
if you prefer.
For Si ngl e Enpl oyees
If you are single at the time of your retirenent, your
normal form of paynent under the Plan is a Life
Annuity. Under this form you will receive the ful
amount of your normal or early retirenment benefit

begi nning on your retirenent date and continuing for as
long as you live. At your death, all paynents cease.



Life Annuity

Paynments are nmade to you for your life only, with no

paynments renmai ning after your death. This is the

maxi mum paynent whi ch you can receive fromthe Plan.
(Def."s Mem at Exh. B, 8-9.) The SPD al so includes an
expl anation of pre-retirenent death benefits for spouses of
married enpl oyees under the heading "Pre-Retirenent Spouse's
Benefit." (See Def.'s Mem at Exh. B, 11.) There is no
equi val ent section for unmarried enpl oyees.

Def endant argues that the above | anguage neets ERI SA
standards of accuracy and conprehensiveness while plaintiff
argues to the contrary. Defendant relies on the deposition
testinony of plaintiff's own witnesses to denonstrate that its
SPD was reasonably clear. David Gore, Ms. Core's son, testified
that the relevant portion of the SPD was "sticking out |ike a
sore thunb." (Def.'s Mem at 27-28 quoting David Gore Dep. at
37-38.) WIlliam Gore, another son, testified that he underlined
the portion of the SPD describing the Ten Year option because it
"may have been a viable option.” (Def.'s Mem at 28 quoting
WIlliam Gore Dep. at 56-57.) Defendant points out that given the
testinony of its own wtnesses, plaintiff is hard-pressed to
argue that the SPD was i nconprehensible or msleading. Plaintiff
on the other hand points to the deposition testinony of
defendant's benefits manager who testified that the SPD i nplies
rather than explicitly states that an unmarri ed person who does
not retire will not receive her pension benefits. (See Pl.'s

Mem at 10.) The evidence produced by the parties shows a
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factual dispute as to whether the | anguage of the SPD is
sufficiently clear under ERI SA guidelines. As such, the Court
finds that plaintiff has articulated a genuine issue of materi al
fact that precludes sunmary judgnent on this claim

2. Fiduciary Duty to Inform Ms. CGore Individually

Plaintiff also asserts that defendant owed Ms. Core a
fiduciary duty above and beyond providing her with the SPD in
that it should have infornmed her individually of her pension
options when it learned of her illness, even though she never
made inquiry. Under Third Grcuit precedent, a fiduciary is not
only under a "negative duty not to msinform but also [under] an
affirmative duty to informwhen the trustee knows that silence

m ght be harnful." Bixler v. Central Pa. Teansters Health and

Wl fare Fund, 12 F.3d 1292, 1300 (3d Gr. 1993). *“[T]he

fiduciary has an obligation to convey conplete and accurate
information material to the beneficiary’s circunstance. This is
so even if that information conprises el enents about which the
beneficiary has not specifically inquired.” 1d. The materiality
of a m srepresentation hinges on whether “there is a substanti al
I'ikelihood that it would m sl ead a reasonabl e enpl oyee i n naki ng

an adequately inforned retirenment decision.” 1n re Unisys Corp

Retiree Medical Benefit ERISA Litigation, 57 F.3d 1255, 1264 (3d

Cr. 1995). Significant to this case, the Court recently held
that an om ssion, as opposed to an affirmative m srepresentation,

alsorises to a material |evel for the sane reason. See Jordan,

116 F.3d at 1015-16.



The facts of the above cases are relevant to the case
at bar. In Bixler, the widow of an ERI SA plan partici pant sued,

inter alia, her deceased husband’s enployer to collect nedical

and death benefits. 12 F.3d at 1296. The Court focused on a
t el ephone conversation between the enployer and Ms. Bixler to
determ ne whet her the enployer had breached its fiduciary duty by
meki ng material m srepresentations to her. Id. at 1302. The
Court found that in one instance there was sufficient evidence to
precl ude sunmary judgnent because “there is evidence fromwhich a
trier of fact could infer that [the general manager] knew the
Bi xl ers and their situation well enough to be aware of M.
Bi xl er’s hospitalization and the attendant nedi cal expenses.”
Id. The Court further found that if the enployer had known of
the Bixlers’ situation and knew that Ms. Bixler could receive
rei mbursenents through the conpany’s benefits plan by sinply
signing a notice form then the failure to advise her of her
avail able rights mght be found to be a breach of fiduciary duty.
Id.

In the present case, several facts are in dispute.
Def endant argues that it had no reason to know of Ms. CGore’s
illness and that it had no duty to advise her of her pension
rights as she never initiated an inquiry about her benefits after
| earning of her illness. (See Def.’s Mem at 11-12.) Plaintiff,
on the other hand, produces evidence show ng that defendant’s
enpl oyees in the benefits departnment did know of Ms. Core’s

illness. (See Pl.’s Mem at Exh. F, 24.) This Court finds that
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a genuine issue of material fact exists as to whet her defendant
knew of Ms. Gore terminal illness and if so, whether its silence
in the face of this know edge constituted a breach of fiduciary
duty.

Def endant argues that in Bixler, the plaintiff
initiated the inquiry, and that a fiduciary's duty only cones
into play when there has been a request for information.

However, in Jordan, the plaintiff plan participant did not nmake

i nquiry about his benefits either. Nevertheless the Court found
that an issue of fact existed as to whether the enployer’s
failure to informthe plaintiff of the irrevocability of his
retirenment selection constituted a material om ssion and a breach
of its fiduciary duty. 116 F.3d at 1017. Defendant argues in
rebuttal that in Jordan the plaintiff never received a SPD. But
since the clarity of defendant’s SPD is at issue in the present
case, defendant’s argunent fails. This Court finds that the

evi dence before it is sufficient to preclude sumary judgnment on
plaintiff’s second fiduciary duty claimbecause a factual dispute
exi sts as to whether defendant knew of Ms. CGore’s situation and
if so, whether silence in the face of such know edge woul d
constitute a breach of its fiduciary duty.

3. Whet her Defendant’s All eged Breach Caused Ms. Core
Har m

Regardi ng the el ement of causation, Defendant
points to the absence of any evidence show ng that had Def endant

acted differently, Ms. Gore would have retired. Plaintiff's own
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W tnesses, Ms. CGore's children and brother, unaninously testified
in their depositions that they never discussed retirenment with
Ms. CGore and did not know what pension option their nother woul d
have el ected had she decided to retire. (See Def.'s Mem at 5.)

As circunstantial evidence of causation, Plaintiff
relies on the fact that Ms. Gore knew she was going to die and
that she put all her other affairs in order. (See Pl.'s Mem at
14, 16.) Plaintiff points out that Ms. CGore's beneficiary
designations in her will, insurance policies, and other assets
were basically identical across the boards--seventy-five per cent
to her daughter Carol and twenty-five per cent to her son David.
Id. The inference to be drawn is that Ms. Gore woul d have chosen
to treat her pension in the sane manner as her other assets by
choosi ng the Ten Year plan and designating one of her children as
her beneficiary to receive her pension paynents after her death
had she been adequately inforned of her options. (See Pl.'s Mem
at 16.). The crux of plaintiff’s argunent appears to be that it
was not |ogical for Ms. Gore to forfeit all her vested pension
benefits when she had the choice to el ect otherw se.

This Court does not address the weight of the parties’
evidence on this notion. And while it notes that proof of
causation may be difficult for plaintiff as Ms. Gore is deceased,
for purposes of this notion it finds that there is sufficient
evidence fromwhich a trier of fact could conclude that but for
defendant’ s al |l eged breach, Ms. Gore woul d not have chosen to

forfeit her vested pension benefits.
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D. Concl usi on
I n concl usion, Defendant's Motion for Summary Judgnent
will be denied for the aforenenti oned reasons.

An appropriate Order follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF JEANNE GORE, : ClVIL ACTI ON
Plaintiff, :

V.
CRCZER CHESTER MEDI CAL
CENTER, :

Def endant . ; NO. 96-8192

ORDER
AND NOW this day of Septenber, 1997, upon

consi deration of Defendant Crozer Chester Medical Center's Mtion
for Summary Judgnent, and plaintiff's response thereto, and
consistent with the foregoi ng Menorandum it is hereby ORDERED
that said Mdtion is DEN ED.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



