IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD WATKI NS, : ClVIL ACTI ON

Plaintiff, :
V. : NO. 96-4129

MARTI N HORN, et al.
Def endant s.

MVEMORANDUM

R F. KELLY, J. SEPTEMBER 5, 1997

Before this Court is Defendants’ Mdtion for Judgnent on
t he Pl eadi ngs pursuant to Rule 12(c) of the Federal Rules of
Cvil Procedure. Plaintiff Donald Watkins, a state prisoner,
filed a pro se conplaint, pursuant to 42 U S.C. 8§ 1983 (" Section
1983") agai nst nunerous officials and enpl oyees, in their
of ficial and individual capacities, at the Departnent of
Corrections and the State Correctional Institution at Gaterford,
Pennsylvania (“Gaterford”), seeking conpensatory and punitive
damages. Plaintiff alleges he was not fairly considered for
reparole. For the reasons that follow, Defendants’ Mtion wll
be granted in part and denied in part.

| . Background

On April 23, 1991, Plaintiff was sentenced to
G aterford for several drug-related crines. On February 11,
1994, Plaintiff was rel eased on parole subject to certain
conditions, as set forth in 37 Pa. Code 8§ 63.4. On July 14,
1994, Plaintiff was arrested and | ater convicted on charges of

terroristic threats and sinple assault.



Subsequently, Plaintiff was returned to Gaterford as a
convicted and technical parole violator. On February 24, 1995,
t he Pennsyl vani a Board of Probation and Parole (“the Board”)
recommtted Plaintiff to prison to serve his original sentence.
Plaintiff appeal ed that order, and, on Septenber 30, 1995, he
received notice of the Board s decision to nodify the
recomm tnment portion of the Board action of February 24 by
removi ng reference to one technical violation (“condition 2"),
“changi ng approved residence without witten perm ssion of parole
supervi sion staff,” and addi ng as an aggravati ng reason
“assaultive offense while on parole.” On Novenber 14, 1995,
Plaintiff was staffed for reparole consideration. Subsequently,
Plaintiff appealed to the Commonweal th Court of Pennsyl vani a,
contending that the Board abused its discretion in adding the
aggravating reason and in not reduci ng backtine due to the
elimnation of one of the violations for which it was i nposed.
On Cctober 31, 1996, the comonweal th court ordered that the
Board's decision on adm nistrative relief be vacated, and
remanded the case for the reversal of backtine inposed for a
violation of condition 2.

Plaintiff then filed the instant |awsuit, claimng
vi ol ations of his substantive due process and equal protection
rights, that his parole was rescinded and reparole denied in
retaliation for exercising his right to appeal, and viol ations of
the Ex Post Facto O ause, Res Judicata, Double Jeopardy, and the
Ei ghth Arendnent. On May 13, 1997, this Court issued a



Menor andum Opi ni on and Order that granted in part and denied in
part a notion filed by Defendants to dismss Plaintiff’'s
conplaint. Defendants’ Mbdtion was denied with respect to
Plaintiff’s substantive due process and equal protection clains,
but granted with respect to all other clains. On June 10, 1997,
this Court issued another Menorandum Opi nion and Order granting
Plaintiff’s Mdtion to Alter or Arend the Judgnent, thereby
reinstating Plaintiff’s First Arendnent retaliation claim
Def endants now nove for judgnment on the pl eadi ngs based upon
qualified imunity. Additionally, Defendants dyner, Horn, and
James nove for judgnent on the pl eadi ngs because plaintiff has
not all eged personal involvenent on the part of these three
def endant s.
1. Standard

In a Motion for Judgnent on the Pleadings, this Court wll
accept as true all well-pleaded allegations in the conplaint and
draw all inferences in favor of the non-noving party.

Pennsyl vania Nurses Ass'n v. Pa. State Educ. Ass’'n, 90 F.3d 797,

799-800 (3d Gr. 1996). Judgnent will not be granted unless the
novant clearly establishes that there is no material issue of
fact to be resolved and that he is entitled to judgnment as a

matter of law. Jablonski v. Pan Anerican Wirld Airways, Inc.,

863 F.2d 289, 290 (3d Cir. 1988).
[11. Discussion
Qualified inmmnity shields government officials

perform ng discretionary functions fromcivil damages liability



as long as their actions could reasonably have been thought
consistent with the rights they are alleged to have vi ol at ed.

Anderson v. Creighton, 483 U S. 635, 638 (1987). The Suprene

Court has held that an official is entitled to qualified inmunity
unl ess he knew or reasonably should have known that the action he
took within his sphere of official responsibilities would violate
the plaintiff’s constitutional rights or if he took the action
with the malicious intention to cause a deprivation of

constitutional rights or other injuries. Harlow v. Fitzgerald,

457 U. S. 800, 815 (1982). The pleadings do not indicate (and
Plaintiff does not argue) that Defendants’ alleged actions were
taken with the malicious intention to deprive Watkins of his
constitutional rights. Therefore, this Court will apply the
first standard to determ ne whether the Defendants knew or
reasonably shoul d have known that their alleged actions would
violate the Plaintiff’s constitutional rights.

This Court nust exam ne whether or not the Plaintiff
all eges the violation of a clearly established constitutional

right. Siegert v. Glley, 500 U S 226, 231 (1991). The actions

nmust be assessed in light of the legal rules that were clearly
established at the tine they were taken. Anderson, 483 U. S. at
639. “The contours of the right nust be sufficiently clear that
a reasonabl e official would understand that what he is doing
violates that right.” 1d. at 640.

A. Substantive Due Process

The Suprene Court has held that there is no



constitutional right to parole or early release. Geenholtz v.

| nmat es of Nebraska Penal & Correctional Conplex, 442 U S 1, 7

(1979). Despite the absence of a constitutionally protected
liberty interest, this Court held that the Plaintiff had stated a
substantive due process cl ai mbecause he alleged that the

Def endants had acted arbitrarily and capriciously. This holding

was based, in part, on Block v. Potter, 631 F.2d 233 (3d Cir.

1980). In Block, the Third Crcuit held that, although there is
no constitutional right to parole, substantive due process does
give prisoners a liberty interest “in not being denied parole for
arbitrary or constitutionally inpermssible reasons.” Block, 631

F.2d at 236. This holding was | ater reaffirnmed by the Third

Circuit in Burkett v. Love, 89 F.3d 135 (3d Cir. 1996). These
deci sions were relied upon by another nenber of this Court in

Jubilee v. Horn, 959 F. Supp. 276 (E.D. Pa. 1997), which invol ved

a Section 1983 claimnearly identical to the one at issue here.
The El eventh Gircuit has also held that arbitrary and capri ci ous
action in denying a prisoner parole can violate due process. See

Monroe v. Thigpen, 932 F.2d 1437 (11th Gr. 1991).

The precise issue before this Court now is whether a
reasonabl e public official would have known that his or her
specific conduct violated the Plaintiff's clearly established

rights. Gant v. City of Pittsburgh, 98 F.3d 116, 121 (3d GCr.

1996). W agree with Defendants that Block and its progeny do
not clearly establish the substantive due process rights that

Plaintiff asserts for two reasons. First, other Courts of



Appeal s confronti ng anal agous situations have held that such
facts do not give rise to a substantive due process claim See

Johnson v. Rodriguez, 110 F.3d 299 (5th Gr. 1997) ("It is

therefore axiomatic that because Texas prisoners have no
protected liberty interest in parole they cannot nount a
chal | enge agai nst any state parol e review procedure on procedural

(or substantive) Due Process grounds”); Hill v. Jackson, 64 F.3d

163 (4th G r. 1995) (holding that Virginia prisoners had no
liberty interest in parole release and, therefore, could not
chal | enge parol e board policies under the Due Process O ause).
Second, several recent Third G rcuit decisions have
held in different contexts that a substantive due process claim
cannot be maintained in the absence of a constitutionally

protected interest. In DeBlasio v. Zoning Bd. of Adjustnent, 53

F.3d 592 (3d Cir. 1995), a case challenging a zoning board

deci sion, the court found that “to state a substantive due
process claim a plaintiff nust have been deprived of a
particular quality of property interest.” DeBlasio, 53 F.3d at

600. See also Indep. Enters., Inc. v. Pittsburgh Water & Sewer

Auth., 103 F.3d 1165, 1179 (3d G r. 1997) (stating that in order
to maintain a substantive due process claimgrounded in an
arbitrary exercise of governmental authority, the plaintiff nust

have been deprived of a property interest); Homar v. Glbert, 89

F.3d 1009, 1021 (3d G r. 1996) (holding that a plaintiff nust
have been deprived of a property interest in order to state a

substantive due process claim.



Thus, there is substantial authority upon which
Def endants coul d reasonably rely in believing that their alleged
conduct did not violate Plaintiff’s clearly established due
process rights. Defendants are entitled to qualified inmunity
fromPlaintiff’s substantive due process claim

B. Equal Protection

The Equal Protection C ause of the Fourteenth Amendnent

directs that simlarly situated persons should be treated alike.

City of deburne v. Ceburne Living Center, 473 U S. 432, 439

(1985). Plaintiff alleges that because of Defendants’ arbitrary
actions in conducting a parole review staffing, Plaintiff has not
been afforded the same considerations as other simlarly situated
parole violators within Gaterford s general population. 1In the
Menor andum Opi ni on and Order issued May 13, 1997, this Court held
that Plaintiff had stated a Section 1983 equal protection claim

In so holding, this Court relied upon Brandon v. District of

Colunbia Bd. of Parole, 734 F.2d 56 (D.C. Cr. 1984). In

Brandon, a prisoner filed a simlar pro se conplaint seeking

decl aratory, injunctive, and nonetary relief against the District
of Col unmbia Board of Parole and its individual menbers for

al l eged violations of Section 1983. The plaintiff claimed, inter
alia, that the Board' s delay in considering his case, its failure
to supply adequate reasons for its parol e decisions respecting
him and its failure to reparole himin the sanme tine period in
whi ch other simlarly situated prisoners were reparoled violated

his equal protection rights. The circuit court reversed the



district court’s dismssal of the plaintiff’s claim holding:
“The defendants nay be able to establish the rationality of
treating plaintiff differently. But a court ought not dism ss an

equal protection claimon the basis of reasons unrevealed to the

court.” Brandon, 734 F.2d at 60 (quoting Durson v. Rowe, 579
F.2d 1365, 1372 (7th Cr. 1978)). Brandon was also relied upon
in Jubilee, where the court held that the plaintiff’s allegations
of disparate treatnent were sufficient to state an equal
protection claim Jubilee, 959 F. Supp. at 280.

In contrast to Jubilee, this court has rejected equal
protection clainms by prisoners who claimthey were denied
privileges absent an all egation of class-based discrimnation.

See Rowe v. Cuyler, 534 F. Supp. 297 (E.D. Pa. 1982), aff’d, 696

F.2d 985 (3d Cir. 1983). 1In Rowe, a prisoner brought a Section
1983 action claimng he had been denied participation in a hone
furl ough programwhile inmates with “depl orabl e institutional
records” had participated in the program |1d. at 301. The
prisoner did not allege discrimnation based on his nmenbership in
a particular class. The court found that the plaintiff failed to
state an equal protection claim reasoning that “it is difficult
to believe that any two prisoners could ever be considered
‘simlarly situated’ for the purpose of judicial review on equal
protection grounds of broadly discretionary decisions because
such decisions may legitimately be informed by a broad variety of
an individual’s characteristics.” 1d. Defendants’ Menorandumin

support of this Mdition cites two unpublished decisions follow ng



the reasoning of Rowe. See Carter v. Zimerman, 1989 W. 64581

(E.D. Pa. June 12, 1989), aff’'d, 897 F.2d 521 (3d G r. 1990);
Bradley v. Jeffes, 1986 W. 6865 (E.D. Pa. June 18, 1986).

Based on Rowe and the cases following it, there is
authority in this district that could | ead Defendants to
reasonably believe that their alleged conduct did not violate the
Plaintiff’s clearly established equal protection rights.

Def endants are therefore entitled to qualified imunity from
Plaintiff’s equal protection claim
C. Suppl enmental Motion

In order to be |iable under Section 1983, a defendant

nmust have personal involvenent in the alleged wongs. Rode v.

Del larciprete, 845 F.2d 1195, 1207 (3d Cr. 1988). There nust be

al l egations that the defendant directly participated in, or had

actual know edge of and acqui esced in, the constitutional

violations. Hodgin v. Roth, 536 F. Supp. 454, 460 (E. D. Pa.
1982). The nere fact that a defendant is in a supervisory
position is insufficient to establish liability under Section
1983. |d.

Plaintiff alleges that Defendant Raynond C yner, the
acting Departnment of Corrections Conmm ssioner, failed to grant
his appeal fromfinal review of his grievance. He does not
allege that CAynmer in any way took part in the parole review
process, nor does he allege that C yner conpiled, had access to,
or contributed to any of the information used during Plaintiff’s

parol e review process. The extent of Cynmer’s participation was



that he concurred with the Central Ofice Review Committee’s
recommendation. This is not sufficient personal involvenent to
establish Section 1983 liability.

Plaintiff alleges that Defendant Martin Horn,
Department of Corrections Comm ssioner, ignored Plaintiff’s
grievance and failed to correct inaccurate information “used in
Plaintiff’s parole decision process.” The Conm ssioner of the
Department of Corrections has authority over state correctional
facilities, but does not personally handle the day-to-day
managenent of each state correctional institution. |In Rode, the
plaintiff named the governor as a defendant when she brought an
enpl oynment di scrimnation claimagainst the state police. The
court held that the filing of grievances was not sufficient to
show t he actual know edge necessary for a defendant to be
personal ly involved in the alleged unl awful conduct. Rode, 845
F.2d at 1208. Thus, there are not sufficient allegations of
Def endant Horn's personal involvenent in the constitutional
deprivati ons.

Plaintiff alleges that Defendant Thomas Janes, Chief of
t he Departnent of Corrections Treatnment Division, failed to
remedy Plaintiff’s situation. Plaintiff does not allege that
Def endant Janmes had any personal involvenent in the alleged

constitutional deprivations at issue here. See Payton v. Vaughn,

798 F. Supp. 258, 260 (E.D. Pa. 1992) (holding that prisoner
failed to state a cogni zable Section 1983 cl ai mwhere he coul d

not show that supervisory officials were personally involved in

10



deprivation of rights). Therefore, there are not sufficient
al | egati ons of Defendant Janes’s personal involvenent to maintain
a Section 1983 claim
I V. Concl usion

In summary, Defendants are entitled to qualified
immunity on Plaintiff’s substantive due process and equal
protection clainms. Despite the authority supporting this Court’s
decision that Plaintiff’s allegations stated a clai mupon which
relief could be granted, there is sufficient authority which
could I ead Defendants to reasonably believe that their conduct
did not violate Plaintiff’s clearly established rights.
Def endants’ Motion for Judgnment on the Pleadings will be granted
on Plaintiff’s substantive due process and equal protection
clainms. Defendants’ Mtion for Judgnent on the Pleadings wll be
denied on Plaintiff’s First Arendnent retaliation claim
Addi tionally, the Supplenental Mtion for Judgnent on the
Pl eadi ngs by Defendants C yner, Horn, and Janes wl| be granted
on all of Plaintiff’'s clainms because Plaintiff has not nade
sufficient allegations of their personal involvenent in the
al  eged constitutional deprivations.

An appropriate order foll ows.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DONALD WATKI NS, : ClVIL ACTI ON

Plaintiff, :
V. : NO. 96-4129

MARTI N HORN, et al.
Def endant s.

ORDER

AND NOW this 5th day of Septenber, 1997, upon
consi deration of Defendants’ Mtion for Judgnent on the
Pl eadi ngs, and all responses thereto, and the Suppl enmental Modtion
for Judgnent on the Pl eadings of Defendants d yner, Horn, and
James, and all responses thereto, it is hereby ORDERED t hat:

1. Defendants’ Mtion is GRANTED in part and DEN ED in
part;

2. Defendants’ Mdtion is GRANTED with respect to
Plaintiff’s clainms that Defendants violated his rights of
substanti ve due process and equal protection;

3. Defendants’ Modtion is DENIED with respect to
Plaintiff’s First Anmendnment Retaliation claim

4. Suppl enental Mtion of Defendants O yner, Horn, and
Janmes is GRANTED with respect to all of Plaintiff’'s clains.

BY THE COURT:

Robert F. Kelly, J.



