IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE E. PRI TCHETT : ClVIL ACTI ON
V. :
| MPERI AL METAL AND CHEM CAL CO. : NO 96-0342

MEMORANDUM

WALDMAN, J. Sept enber 5, 1997
| . BACKGROUND

Plaintiff is suing Inperial Metal and Chem cal Conpany,
for alleged race discrimnation and retaliation in violation of
PHRA and Title VII. Presently before the court is defendant's
notion for summary judgnent. Plaintiff opposes summary judgnent
on the retaliation claimbut concedes that defendant is entitled
to summary judgnent on his race discrimnation clains.

1. LEGAL STANDARD

In considering a notion for sunmmary judgnent, the court
nmust determ ne whet her the pleadings, depositions, answers to
interrogatories and adm ssions on file, together with the
affidavits, show there is no genuine issue as to any materi al
fact, and whether the noving party is entitled to judgnent as a

matter of law Fed. R Cv. P. 56 (c). Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247 (1986); Arnold-Pontiac-GMC, Inc.

V. Ceneral Mtors Corporation, 786 F.2d 564, 568 (3d G r. 1986).

Only facts that may affect the outcone of a case under applicable

law are "material." Anderson, 477 U S. at 248.



Al'l reasonable inferences fromthe record nust be drawn
in favor of the non-novant. 1d. at 256. Al though the novant has
the initial burden of denonstrating an absence of genuine issues
of material fact, the non-novant nust then establish the
exi stence of each elenent on which it bears the burden of proof.

J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1531

(3d Gr. 1990), cert. denied, 499 U S 921 (1991) (citing Celotex
Corp. v. Catrett, 477 U S. 317, 323 (1986)).

The pertinent facts as uncontroverted or taken in a

[ ight nost favorable to plaintiff are as foll ow
[11. EACTS

| nperial Metal and Chem cal Conpany ("Inperial") is a
former manufacturer of |ithographic plates for printing.*
Plaintiff began working at Inperial in January 1989. Throughout
his enpl oynent plaintiff was a nenber of a bargaining unit
represented by the United Steelworkers of Anmerica, AFL-CI O Local
12241 (the "Union"). |In March 1994, plaintiff was pronoted to
the position of gang shear operator. As gang shear operator,
plaintiff cut netal plates to custoner specifications. After
cutting a stack of plates, plaintiff was required to inspect the
pl ates' length, width and "squareness.” Plaintiff received two
days training on the gang shear nmachi ne.

| nperial adopted a disciplinary policy in 1962. The

policy establishes certain mninmmrules of conduct for

1. Inperial ceased operations in April 1996.
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enpl oyees. It also sets forth penalties for infractions of plant
rules and regulations. Rule No. 24 of the policy provides for
"M stakes Due to Carel essness.” Pursuant to Rule No. 24, the
sanction is three days suspension for a first offense of
carel essness, one week suspension for a second offense and
di scharge for a third offense.

On Decenber 8, 1994, plaintiff received a work order
fromhis supervisor Cerald Baklycki for an Inperial custoner,
H ott Printing. The original order was for 500 sheets of "S-330"
metal. Plaintiff found no available S-330 netal in stock and M.
Bakl ycki instructed himto use S 400 netal.

In January 1995, H ott Printing conplained that the
pl ates received fromlInperial did not conformto order
speci fications. Barbara Gayda, Production Manager, investi gated
the conplaint and traced the error to plaintiff. On January 6,
1995, M. Baklycki, at the direction of Ms. CGayda, issued a
Notice of Disciplinary Action to plaintiff scheduling a
di sciplinary neeting for January 9, 1995. According to the
Notice, plaintiff was to be suspended w thout pay for three days.
At the January 9, 1995 neeting, plaintiff attenpted to defend his
actions with respect to the Hiott Printing order and told M.
Gayda, "I do what I'mtold, | do what the supervisors tell nme to
do." According to plaintiff, Ms. Gayda responded with the
following remark, "so what you're saying is you just run around
here Ii ke a nonkey." In the neeting plaintiff's suspension was

reduced to one day. The January 9, 1995 discipline was
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plaintiff's first disciplinary action for anything other than
time and attendance infractions.

On February 22, 1995, plaintiff received an order to
cut 200 plates for an Inperial custonmer, the St. Louis D spatch.
According to plaintiff, at sone date prior to receiving that
order, he notified nmanagenent that the gang shear nachi ne he
operated was cutting material "out of square.” A repairnman cane
on February 22, 1995 to repair the machine plaintiff used on that
day to cut the plates for the St. Louis Di spatch order. After
checki ng the machine, the repairman wote, "[will conplete
repairs next week," and indicated on the work order that the
service was not conplete. The repairman returned on February 28,
1995 and March 1, 1995 to work on the machine. On February 22,
1995, plaintiff cut the plates for the St. Louis D spatch order.
They were checked by "quality control" personnel at Inperial
before being sent to the custoner.

On May 8, 1995, plaintiff was given a second Notice of
Di sciplinary Action fromthen Production Supervisor, WIIiam
Gessell.? According to the Notice, on February 22, 1995
plaintiff had "carel essly" gang sheared the St. Louis D spatch
order and plates of an "unacceptable quality” were sent to the
customer. Inperial contends that it discovered the error in

early May 1995 when it received a conplaint fromthe St. Louis

2. M. Gessell also held the position of Human Resources Manager
at Inperial.



Di spatch. As a result, plaintiff was suspended for five days,
fromMy 8, 1995 through May 12, 1995.

On February 28, 1995, Inperial received an order from
Paris Business Forns. Work for this custoner was checked by
| nperial's President, Harry Mroz, before shipnent. Plaintiff
states that after he cut these plates he checked them for
conpliance with specifications. After the order was shi pped,
however, Inperial received a conplaint in May 1995 fromthe
custonmer that six to twelve of the plates delivered had errors in
the grain direction.

M. GCessell termnated plaintiff fromenploynent with
| rperial on May 19, 1995.

On January 17, 1995, after his first discipline,
plaintiff filed a race discrimnation conplaint against Inperia
wi th the Pennsyl vania Human Rel ati ons Commi ssion ("PHRC'). On
March 8, 1995, WIliam Gessell, Inperial's Human Resources
Manager, was notified by PHRC that a Fact Finding Hearing was
schedul ed for April 10, 1995. The PHRC hearing was attended by
both Ms. Gayda and M. Gessell. On July 18, 1995, the PHRC
issued its decision that there was no probable cause to credit
plaintiff's clains of race discrimnation.

Pursuant to the coll ective bargaining agreenent, the
Union filed grievances on plaintiff's behalf challenging the five
day suspension and the discharge. After both grievances were
deni ed by Inperial, the Union demanded arbitration. On Novenber
9, 1995 a hearing was held before Arbitrator John Skonier. On
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January 30, 1996, the arbitrator ruled that Inperial had just
cause for the third and final discipline, but that Inperial did
not have just cause for the second discipline because the gang
shear machi ne was not functioning properly. Accordingly, the
arbitrator held that the third discipline should be treated as
though it were plaintiff's second Rule 24 infraction, warranting
a one week suspension and not discharge. The arbitrator directed
Imperial to reinstate plaintiff with seniority and back pay.

| rperial paid plaintiff back wages but did not
reinstate hi m because he woul d have been laid off in any event in
Decenber 1995 when Inperial laid off twenty-two enpl oyees.

Plaintiff now contends that Inperial retaliated against
himfor filing a race discrimnation conplaint with PHRC.

V. DI SCUSSI ON

To establish a prima facie case of retaliation, a
plaintiff nmust show that he engaged in protected activity, that
he was subsequently or contenporaneously subject to an adverse
enpl oynent action, and that there was a causal |ink between the

protected activity and the adverse action. Wodson v. Scott

Paper Co., 109 F.3d 913, 920 (3d Gr. 1997); Barber v. CSX

Distribution Services, 68 F.3d 694, 701 (3d G r. 1995); Jalil v.

Avdel Corp., 873 F.2d 701, 708 (3d G r. 1989), cert. denied, 493

U S 1023 (1990). If the plaintiff establishes a prima facie
case of retaliation, the burden then shifts to the defendant to
offer a legitimate, nondiscrimnatory reason for the adverse

enpl oyment action. Jalil, 873 F.2d at 708. The defendant's
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burden at this stage is "relatively light" and is satisfied if
the defendant articulates any legitimte reason. The defendant
need not prove that the stated reason was the actual reason

Wodson v. Scott, 109 F.3d at 920. To sustain the retaliation

claim plaintiff nust then show that any legitinmate

nondi scrimnatory reason proffered by defendant is false from
which a factfinder may infer that the real reason was retaliatory
or otherw se present evidence fromwhich one reasonably can find
that retaliation was nore likely than not a determ native cause

of the adverse enpl oynent action. Lawence v. Nationa

West m nster Bank of New Jersey, 98 F.3d 61, 66 (3d Cr. 1996);

Charlton v. Paranus Board of Education, 25 F.3d 194, 201 (3d

Cr.), cert. denied, 513 U S. 1022 (1994); Geary v. Visitation of

the Blessed Virgin Mary Parish School , 7 F.3d 324, 329 (3d Cr.

1993); Quiroga v. Hasbro, Inc., 934 F.2d 497, 501 (3d Cr. 1991);

Jalil, 873 F.2d at 708.

To discredit a legitimate reason proffered by the
enpl oyer, a plaintiff nust present evidence denonstrating such
weaknesses, inplausibilities, inconsistencies, contradictions or
i ncoherence in that reason that one could reasonably conclude it

is incredible and unworthy of belief. Fuentes v. Perskie, 32

F.3d 759, 764-65 (3d Cr. 1994); Ezold v. WIf, Block, Schorr &

Sol i s- Cohen, 983 F.2d 509, 531 (3d Cr. 1992), cert. denied, 510

U S 826 (1993). "To discredit the enployer's proffered reason,
the plaintiff cannot sinply show that the enployer's decision was

wong or m staken, since the factual dispute at issue is whether

v



discrimnatory aninus notivated the enpl oyer, not whether the
enpl oyer is wi se, shrewd, prudent or conpetent." Fuentes, 32

F.3d at 765. See also Holder v. City of Raleigh, 867 F.2d 823,

829 (4th Cir. 1989) ("A reason honestly described but poorly
founded is not a pretext") (citation and internal quotations

omtted); Hcks v. Arthur, 878 F. Supp. 737, 739 (E.D. Pa.) (that

a decision is ill-informed or ill-considered does not nmake it

pretextual), aff'd, 72 F.3d 122 (3d Cir. 1995); Oisakwe V.

Marriott Retirenent Conmmunities, Inc., 871 F. Supp. 296, 299

(S.D. Tex. 1994) (enployer who wongly believes there is
legitimate reason to term nate enpl oyee does not discrimnate
when he acts on that belief).

It is clear that plaintiff can satisfy the first two
el ements of a prima facie case of retaliation. He filed a race
di scrimnation conplaint on January 17, 1995. He was suspended
on May 8, 1995 and ultimately term nated on May 19, 1995.

Plaintiff contends that the elenment of causation can be
inferred fromthe timng of the events in this case.

Plaintiff filed his conplaint with PHRC on January 17,
1995, Inperial received notice of the conplaint on March 8, 1995
and the PHRC Factfindi ng Conference was held on April 10, 1995.
On May 8, 1995, plaintiff received his second disciplinary notice
and on May 19, 1995, he received his third disciplinary notice
resulting in discharge.

Tenporal proximty of the adverse action to the

plaintiff's protected conduct can give rise to an inference of

8



causation. Jalil, 873 F.2d at 708 (finding evidence of a prima
facie case of retaliatory discharge where plaintiff was

di scharged two days after filing an EEOCC conplaint). As the
Third Crcuit has noted, however, "[i]t is inportant to enphasize
that it is causation, not tenporal proximty itself, that is an
el ement of plaintiff's prima facie case, and tenporal proximty
nerely provides an evidentiary basis fromwhich an inference can

be drawn." Kachmar v. Sungard Data Systens, Inc., 109 F.3d 173,

178 (3d Gr. 1997). Timng alone is not sufficient to prove

discrimnatory notive. See Delli Santi v. CNA Ins. Conpanies, 88

F.3d 192, 199 n.10 (3d Cr. 1996); Wods v. Bentsen, 889 F. Supp.

178, 188 (E.D. Pa. 1995) (holding tenporal proximty insufficient
to support inference of causation in case where plaintiff filed
di scrimnation conplaint five nonths before adverse enpl oynent

action); Banner v. Albert Einstein Medical Center, 1995 W

262537, *2 (E.D. Pa. Apr. 27, 1995), aff'd, 70 F.3d 1254 (3d G r.
1995) (sane); N xon v. Runyon, 856 F. Supp. 977, 988 (E.D. Pa.

1994) (holding tenmporal proximty insufficient to show causation
in case where adverse enpl oynent action occurred four nonths
after protected activity).

Plaintiff has offered nothing in addition to the timng
of events to show causation. The proximty of events in this
case is not sufficient alone to show causation. Two nonths
passed between the date on which Inperial was notified of

plaintiff's conplaint and any adverse action.



Mor eover, even assumng that plaintiff has established
a prima facie case of retaliation, he has not shown that
| mperial's articul ated nondi scrimnatory reasons were pretextual
or that discrimnation was nore |ikely than not a determ native
factor in the adverse enpl oynent deci sion.

Def endant's stated reasons for plaintiff's second and
third disciplinary notices are his infractions of Rule 24 by
cutting plates for custoners that did not neet applicable
specifications and failing adequately to check the plates before
shipping. Plaintiff attenpts to discredit Inperial's reasons for
all three disciplinary notices.?

Plaintiff contends that because the gang shear machi ne
was nal functioning at the tine he cut the plates for the St.
Loui s Dispatch, he should not have been disciplined. That the
machi ne was being repaired, however, does not refute a charge of
carel essness by plaintiff. Plaintiff contends that all of the
pl ates cut by himfor the Paris Business Forns order were proper
and thus there was no basis to discipline himon that occasion.
He al so notes that there were others responsible for quality
control on that order besides plaintiff. Plaintiff states that
M. Cessell testified in his deposition that "all plates cut by
plaintiff had the proper grain direction.” The deposition

testi nony, however, does not state that. According to the

3. As plaintiff received the first disciplinary notice before he
filed his PHRC conplaint, this action could not possibly have
been in retaliation for the filing of that conplaint.
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deposition, when Inperial received the conplaint fromParis

Busi ness Fornms, M. Gessell checked a sanple of Inperial's
inventory to see if the grain direction on the plates in
inventory was proper and found that plates in inventory cut by
plaintiff had the proper direction. M. Gessell further
testified that his investigation to determ ne who was responsi bl e
for the faulty plates sent to Paris Business Forns reveal ed that
"[t]he only source could be that when he [plaintiff] cut some of
those plates, he [plaintiff] cut theminproperly.”

Plaintiff also argues that the stated reasons are not
true because | nperial has not shown that new plates were provi ded
or nmoney refunded to the custoners. Defendant, however, never
asserted financial |oss as a reason for the discipline, but
rather plaintiff's violation of Rule 24.

There is no evidence that others believed to have
violated Rule 24 were not simlarly disciplined in accordance
wi th defendant's policy. There is no showing that Inperial did
not truly believe plaintiff was responsible for defects reported
by these custoners.

V. CONCLUSI ON

The essence of plaintiff's case is that two and two and
a half nonths after learning he had filed a race discrimnation
claimwth the PHRC, defendant disciplined himand that it was
wong or unfair for defendant to fault himor himalone for
"m stakes due to carel essness.” An enployee cannot effectively

secure imunity from workplace rules for sonme period of nonths by

11



filing a conplaint of discrimnation. That plaintiff was
di sciplined two nonths after defendant |earned of his conplaint
wi Il not alone sustain a finding of retaliation. An enployee who
is disciplined will often earnestly feel it is not deserved or
that others should share the blane. One cannot reasonably
conclude fromthe conpetent evidence of record, however, that
defendant did not truly believe plaintiff had made m stakes in
processing the two orders in question due to carel essness or that
plaintiff was treated differently than other enployees found to
have viol ated Rul e 24.

A judgnent cannot be based on specul ation or
conjecture. Defendant is entitled to judgnent on plaintiff's
clainms on the record presented. Accordingly, defendant's notion

will be granted. An appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRUCE E. PRI TCHETT : ClVIL ACTI ON
V. :
| MPERI AL METAL AND CHEM CAL CO. : NO. 96-0342
ORDER
AND NOW this day of Septenber, 1997, upon

consi deration of defendant's Mdtion for Summary Judgnent and
plaintiff's response thereto, consistent with the acconpanyi ng
menorandum | T IS HEREBY ORDERED that said Mtion is GRANTED and
JUDGMVENT is ENTERED in the above action for defendant and agai nst

plaintiff.

BY THE COURT:

JAY C. WALDMAN, J.



