I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRUDENTI AL SECURI TIES, | NC., : CIVIL ACTION
Plaintiff, :
No. 96- CV-8407
GEORGE AND PATRI Cl A DESMOND
AND LORI AND W LLI AM RI TA,
Def endant s.

VEMORANDUM: ORDER

G een, S.J. , 1997

Presently before this court is Plaintiff's Mdtion to
Enjoin Arbitration Proceedi ngs Permanently and for a Declaratory
Judgnent barring all clains made by the Defendants in the
arbitration proceedings. Also pending is Defendants' Mtion to
Dismss this action for |Inproper Venue pursuant to Fed. R G v.
P. 12(b)(3) and 28 U.S.C. A 8 1406(a). For the reasons stated
bel ow, Defendants' notion will be granted and Plaintiff's notion
for declaratory and injunctive relief will be denied.

Fact ual Background

Def endants are forner clients of Prudential Securities
Inc. ("Prudential"). During the period 1982 to 1985, Defendants
made several large investnments into various real estate
partnershi ps sponsored by Prudential. Defendants all ege that
Prudential's brokers failed to disclose the risk and conpensation
structures of the investnents, m smanaged the partnershi ps and
engaged in other fraudul ent conduct with respect to the

i nvest nent s.



It is undisputed that Prudential is a nenber of the
Paci fic Stock Exchange ("PSE"). Pursuant to Rule 12.1 of the
PSE, Prudential has agreed to arbitrate any di sputes between
itself and its custoners. Pursuant to this rule, Defendants
requested arbitration before the PSE. This arbitration is
presently pending in California.

Prudential then initiated this action to enjoin the
arbitration proceedi ngs now pendi ng before the PSE, and to obtain
a declaratory judgnment barring all clainms nade by the Defendants.
The gravanen of Prudential's action is that, because Defendants'
clainms arise out of investnents purchased nore than six years
prior to the filing of their clainms with the PSE, Defendants'
claims cannot be arbitrated under the express | anguage of Rule
12.4 of the PSE.' Prudential contends, that under Third G rcuit
precedent, courts, rather than arbitrators, decide whether
Def endants' clains are tinme-barred. In the NNnth Crcuit, where
the arbitration is pending, arbitrators decide this issue. Thus,
Prudential seeks to have this court, rather than the arbitrators,
deci de whet her Defendants' clains are tinme-barred.

Def endants have noved to dismss this action for
i nproper venue under 28 U S.C A 8§ 1406(a). Defendants contend,

that venue is controlled by section 4 of the Federal Arbitration

1. Rule 12.4 of the PSE provides, in part, that "[n]o dispute,
claimor controversy shall be eligible for subm ssion to
arbitration under this Rule in any instance where six (6) years
shal|l have el apsed fromthe occurrence or event giving rise to
the act or the dispute, claimor controversy." PSE, Rule 12.4.
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Act ("FAA") which mandates that, a legal challenge to a pending
arbitration nmust be made in the district in which arbitration is
pending; in this case, the Nothern District of California.
Di scussi on

Plaintiff contends that venue is proper in the Eastern
District of Pennsylvania pursuant to the general venue provisions
of 28 U.S.C. A § 1391. 2 Defendants contend, however, that the
venue provisions of §8 4 of the FAA, rather than 28 U S.C. A 8§
1391, is controlling in this case.

Section 4 of the FAA provides in relevant part:

A party aggrieved by the alleged failure,

negl ect, or refusal of another to arbitrate

under a witten agreenent for arbitration may

petition any United States district court

whi ch, save for such agreenent, would have
jurisdiction under title 28, in a civil

action . . . for an order directing that such
arbitration proceed in the manner provided
for in such agreenent . . . The hearing and

proceedi ngs, under such agreenent, shall be

Within the district in which the petition for

the order directing such arbitration is

filed.
9 US.CA 8 4. The first sentence of 8 4 does not prescribe a
venue; rather it allows an aggrieved party to petition "any
United States District Court"” for an order conpelling arbitration
in accordance with the agreenent. 9 U S.C. A 8 4. Section 4,
however, further provides that "[t]he hearing and proceedi ngs

[of the arbitration] . . . shall be within the district in which

2. Under 8 1391, in diversity actions, venue lies in the
district in which all defendants reside. 28 U S.C A 8§ 1391(a).
This is a diversity action and all defendants reside in the
Eastern District of Pennsyl vani a.
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the petition for an order directing such arbitrationis filed." 9
USCA 84 Thus, 8 4 requires that if a court directs or
conpels arbitration, then the arbitration nust take place within
that court's district.

Wiile on its face 8 4 only deals with notions to conpel
arbitration, several courts have concluded that it is equally

applicable to notions to enjoin arbitration. In Mrrill Lynch,

Pierce, Fenner & Smith v. Lauer, 49 F.3d 323, 327 (7th Cr.

1995), for exanple, the Seventh Crcuit has interpreted the

| anguage in 8 4 to nmean, that there nust be a geographic Iink
between the site of the arbitration and the district court which,
by "conpelling arbitration or directing its scope, exercises
prelimnary control”. [d. (citation omtted)

The Lauer Court noted that the statute was sonewhat
awkwar dly worded for cases where the arbitrati on proceedi ngs had
al ready commenced. However, the Court reasoned that the | ogical
inplication of the statutory |anguage is that, when the | ocation
of arbitration is preordained, the statute limts the district in

which 8§ 4 notions can be brought. |d. See also, Lawn v.

Franklin, 328 F.Supp. 791, 793 (S.D.N. Y. 1971) ("[a]lthough [ 84]
appears to inply that the hearing and proceedi ngs follow the
District in which the petition for an order directing such
arbitration is filed, the converse would seemto follow as well.
The proper District wthin which the petition for such an order
should be filed is the District where the ' proceedi ngs' by

virtue of the contract of the parties are to take place.").
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While the Third Grcuit has not yet expressly decided
this issue, several other courts have concluded that under the
pl ain | anguage of 8 4 of the FAA, "a district court |acks the
authority to conpel [or enjoin] arbitration in other districts,
or inits own district if another has been specified for

arbitration." Lauer 49 F.3d at 328, Bao v. Gruntal, 942 F. Supp.

978, 982 (D.N.J. 1996); Bosworth v. Ehrenreich, 823 F. Supp.

1175, 1177 (D.N. J. 1993); Alpert v. Al phagraphics Franchising

Inc., 731 F.Supp. 685, 689 (D.N. J. 1990).

Prudential attenpts to distinguish these cases on the
ground that the instant case requests the court to enjoin rather
t han conpel arbitration. However, Prudential has filed a notion
in the Eastern District of Pennsylvania to enjoin arbitration
proceedings in the Northern District of California,
notw thstanding the fact that it has agreed to arbitration in
California before the PSE. Prudential cannot evade its agreenent
and the general commands of 8 4, by characterising this action as
a request for injunctive relief rather than a notion to conpel
arbitration. Under Prudential's reading of 8 4, notions to conpel
arbitration and the arbitrati on proceedi ngs should occur in the
same district, but notions to enjoin pending arbitration
proceedi ngs may be brought in any district. Prudential's argunent
nmerely advances the type of forum shoppi ng condermed by the Lauer
Court. Section 4 is ained at streanlining arbitration proceedi ngs
and fostering judicial econony by "preventing scattershot attacks

in various judicial [districts]." Lauer, 49 F.3d at 329.
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Furthernore, Prudential has pointed to no case in which a
district court fromoutside the forumselected for arbitration,
has ordered injunctive relief affecting the arbitration
proceedi ngs itself.

In this case, Prudential has agreed to arbitrate
pursuant to the rules of the PSE and the FAA and thus, is bound
by the venue provisions of § 4. Even though venue may ot herw se
be proper in this district under 28 U S.C A 8 1391 (a), since
Prudential is seeking to direct the scope of a pending
arbitration in another district, | conclude that the venue
provisions of 8 4 is controlling. I wll therefore grant
Def endants' notion to dismss for |ack of venue. Mreover, even
if venue was proper in this district, I would dismss this action
to prevent the forum shoppi ng condemmed in Lauer.

For the above reasons, the Court will deny Plaintiff's
Motion for an Order to Enjoin Arbitration Permanently and a

Decl aratory Judgnment 2 barring all claims by Defendants. This

3. The Federal Declaratory Judgnent Act provides, in pertinent
part, as follows:

In a case of actual controversy within its

jurisdiction . . . any court of the United

States, upon the filing of an appropriate

pl eadi ng, may declare the rights and ot her

| egal relations of any interested party

seeki ng such decl arati on, whether or not

further relief is or could be sought.

28. U S.C. A 8§ 2201 (enphasi s added).

The Decl arat ory Judgnent Act, because of its "purely
remedi al and equitable nature,” "gives district courts statutory
discretion to decide whether to entertain actions for declaratory

(continued...)



case is dismssed init's entirety, wthout prejudice subject to

the right of Plaintiff to refile in federal court in California.*

An appropriate order follows.

3. (...continued)

judgnents."” Terra Nova |Insurance Co., Ltd. v. 900 Bar, Inc., 887
F.2d 1213, 1222 (3d Cir. 1989)) (citations omtted). District
courts possess such discretion "even when the suit otherw se
satisfies subject matter jurisdictional prerequisites.” WIlton v.
Seven Falls Co., 515 U. S. 277, 280, 115 S.C. 2137, 2140 (1995).

4. 28 U S.C A 8 1406 (a) authorizes the transfer or dism ssal
of an action brought in the wong venue. See, 28 U S.C A 8§ 1406
(a). Since neither party has requested a transfer, this action

w |l be dismssed wthout prejudice.
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