IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WASTE MANAGEMENT OF PENNSYLVAN A, . CGVIL ACTION
I NC., ET AL. :

V.
PCLLUTI ON CONTROL FI NANCI NG . NO 96- 1683

AUTHORI TY OF CAMDEN COUNTY

ORDER- MEMORANDUM
AND NOW this 28th day of August, 1997, the notion of
plaintiffs Waste Managenent of Pennsylvania, Inc. and Geol ogi cal
Recl amati on Qperations and Waste Systens, Inc. for partial sunmary
judgment as to liability is denied. Fed. R Civ. P. 56.°
Genui ne issues of material fact remain as to whether the

decision in Atlantic Coast Denplition & Recycling, Inc. v. Board of

Chosen Freeholders, 893 F. Supp. 301 (D.N.J. 1995), constituted a

force majeure event permtting defendant Pollution Control
Fi nanci ng Authority of Canden County to suspend perfornmance under
t he contract.

The contract definition of force nmajeure includes certain
specified events or conditions “having a direct material adverse
effect on the rights or the obligations of the parties” under the
agr eenent . See 1987 Landfill License Agreenent, Art. I, Xl.

Movants have a strong argunent that the decision invalidating New

1. Summary Judgnment is appropriate if there is no genuine issue
of material fact and the noving party is entitled to judgnment as
a matter of law. The novant has the burden of showi ng that there
is no triable issue. The opposing party nmust point to specific,
affirmati ve evidence in the record - and not sinply rely on

all egations or denials in the pleadings - in order to defeat a
properly supported notion. Celotex Corp. v. Catrett, 477 U S
317, 106 S. Ct. 2548, 91 L. Ed.2d 265 (1986); Charlton v. Paranus
Board of Education, 25 F.3d 194, 197 (3d Cr. 1994).




Jersey’s waste control regulations does not have the required
“direct effect” to inplicate the force mmjeure provision of the
contract.? However, defendant contends that as a direct result of
the decision it has had to “renegotiate all <contracts and
obligations in an effort to develop a specific nondiscrimnatory
alternative.” Aff. G ordano | 16-17. It cannot be said at this
time with certainty that the decision has not had a direct effect
on the rights and obligations of the parties under the terns of the

contract. Accordingly, plaintiffs’ mtion for partial sunmary

j udgnent nust be deni ed.

Edmund V. Ludwi g, S.J.

2. Plaintiffs correctly note that the effect of the Atlantic
Coast deci sion has been stayed for two years fromthe conpletion
of all appeals. Additionally, the decision does not specifically
address the disposal of ash residue waste.
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