IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

V. © O VIL ACTION NO. 94-3723

VEMORANDUM & ORDER

Ditter, J. August 25, 1997

Several state-court judgnent debtors brought this
proposed class action to chall enge, anong ot her things, the
constitutionality of Pennsylvania' s confessed judgnent and post-
j udgnment execution procedures. Cainmng constitutional
violations arising fromthe entry of confessed judgnents and
execution upon those judgnents, pursuant to 42 U S.C. § 1983, in
Count V of their conplaint, they sued the Mntgonmery County
sheriff and prothonotary for declaratory and injunctive relief.
| will grant in part and refuse in part the notion of the sheriff
and prothonotary to dismss that count.?®

As required when deciding a notion to disnmss for |ack
of subject-matter jurisdiction or for failure to state a claim
see Fed. R Civ. P. 12(b)(1), (6), | have taken as true all of

the factual allegations in the conplaint and nade all reasonable

1. The plaintiffs include other federal and state-|aw clains

whi ch are not the subject of this notion. ( See Conpl., Counts I-
V). They also naned Steven B. Zats, Esquire, his law firm Jody
Zats, and S&L WMarketing Research Conpany as defendants in Count

V. Those defendants join in the notion to dism ss but do not

rai se any additional argunents. (See Doc. # 25). M reference
to "defendants” in this opinion refers to the sheriff and

prot honotary only, unless otherw se specified.



inferences in the plaintiffs' favor. | have al so considered two
addi ti onal sources of information: sone of the relevant public
records submtted by the parties of related state-court

proceedi ngs, the contents of which are not disputed, see Gshiver

v. Levin, Fishbein, Sedran & Bernman, 38 F.3d 1380, 1384 n.5 (3d

Cr. 1994), and the attachnents to the conplaint. See Fed. R
Cv. P. 10(c).

. FACTS

According to the conplaint, Plaintiffs Linda Ral ston,
Ki m Weyant, Geral di ne Cropper, Kathleen Gaves, David MCaughey,
Marjorie and Leonard Pearson, Angela Spisso, and Dol ores and
Dani el Pannulla owed noney to various providers of nedical care.
To collect their debts, these providers retained Steven B. Zats,
Esquire, and his law firm Zats and his agents then contacted
the plaintiffs demandi ng paynent and, when it was not
forthcom ng, negotiated with the plaintiffs for paynents over
extended periods of tinme. The bargains they eventually reached
were reduced to witing in "Paynent Agreenents" which al so
provided, in the event of default, for judgnent to be confessed
for the unpaid bal ance plus six percent interest, costs, and

attorneys' fees. Wen the plaintiffs failed to nmake the

2

2. The conplaint nanmes six other plaintiffs, Viola Hartman, Nora

Fordham Wanda W/ kerson, Ant hony Mari bel |l o, Deborah Anderson,
and Shawn Lent who do not nmake any cl ai ns agai nst the sheriff or
prot honotary. Thus, | will dismss Count V as to these
plaintiffs.



schedul ed paynents, at Zats' request, pursuant to the agreenents
and as then permtted by the Pennsyl vania Rules of G vil
Procedure, the prothonotary entered judgnments agai nst the
plaintiffs. See Pa. R GCv. P. 2950(a), 2956. Again at Zats'
request, the prothonotary issued wits of execution which the
sheriff served on the various banks at which the plaintiffs held
accounts. See Pa. R Cv. P. 3102, 3103(a), 3108(a). Pursuant
to the wits of execution, the plaintiffs' bank accounts were
frozen by their banks and at | east sone portions of the noney in
t hese accounts were paid to the creditors. The plaintiffs claim
that the defendants violated their rights to due process by
entering and execution upon the confessed judgnments w thout prior
notice and wthout a prior determnation that the plaintiffs
properly waived their rights to pre-deprivation notice and a
heari ng.

As relief, the plaintiffs seek a judgnent declaring
that the procedures used to enter and execute upon the confessed
judgnents in "non-comrercial" cases in Pennsylvania (for the
pur poses of review ng the defendants' notion to dismss, | wll
draw t he reasonabl e inference that the plaintiffs nean credit
transactions invol ving individual consuners as contrasted with
those involving a corporate debtor) violate the Due Process
Cl ause of the Fourteenth Amendnent. (Conpl. ¥ 212). The

plaintiffs also request an injunction prohibiting the defendants



fromentering or executing upon confessed judgnents and paynent
of their attorneys' fees and costs. (1d.).?

Prior to July 1, 1996, the Pennsylvania Rules of G vil
Procedure allowed creditors to confess judgnment against debtors
W thout regard to the nature of the debtor. See Pa. R Cv. P
2950(a) (effective January 1, 1970). After the plaintiffs filed
this lawsuit, the Suprenme Court of Pennsylvania, pursuant to its
rul e-maki ng authority, anended the confession of judgnment rules
on April 1, 1996. Those anendnents becane effective July 1,
1996. The anmendnents prohibit entry of judgnent by confession in
"credit transactions in which the party to whomcredit is offered
or extended is a natural person and the noney, property or
services which are the subject of the transaction are primarily
for personal, famly or household purposes.” Pa. R Cv. P. 2950
(April 1, 1996). By stipulation, the parties agreed that the
amendnents rendered noot the plaintiffs' requests for prospective
declaratory and injunctive relief based on judgnents entered and
execut ed upon pursuant to these new rul es.

The anendnents, however, do not apply retroactively.
Thus, the plaintiffs contend that they are still subject to
gar ni shnent, execution, or other collection procedures based on
judgnents entered pursuant to the old rules. For that reason, in

the stipulation, the plaintiffs retained the right to pursue

3. The plaintiffs request additional relief from Steven and Jody
Zats, Steven Zats' law firm and S& Marketing in other counts of
the conmplaint. That relief is not at issue in this notion.

4



clains relating to those judgnents, but because the rules no
| onger allow entry of confessed judgnent against consuners, the

plaintiffs no | onger seek to enjoin that practice.

1. DI SCUSSI ON

The defendants nmake several argunents relating to
whet her they are proper defendants, the plaintiffs' standing to
bring this lawsuit, the existence of a case or controversy, the
defendants' immnity fromsuit, whether the conplaint properly
pl eads a cause of action under 42 U S. C. 8§ 1983, whether al
necessary parties are present, and whether | should or nust
abstain fromhearing it. For the reasons that follow, | wll

grant in part and deny in part the defendants' notion.

A. The All eged Constitutional Injury

Bef ore considering the defendants' argunents for
di sm ssal based on their subject-matter jurisdiction and rel ated
argunents, it is inportant to determ ne whether the plaintiffs
properly allege a violation of a federal constitutional right or
rights and, if so, the precise nature of the right or rights and
the violation or violations. |In their response to the
defendants' notion to dismss, the plaintiffs characterize their
injury as a "depriv[ation] of their right to due process ... by
al l owi ng and effectuating deprivation of property w thout any

valid waiver by plaintiffs of their due process rights.” (Pls.'
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Resp. at 1). The conplaint simlarly alleges that the defendants
entered and executed upon the judgnents w thout prior notice or a
hearing and w thout obtaining valid waivers of the plaintiffs'
due process rights to pre-deprivation notice and a heari ng.
(See, e.q., Conpl. 17 1, 38, 72, 211(a), (b)). Thus, plaintiffs
mai ntain that the prothonotary injured themby entering the
confessed judgnents w thout providing for notice and opportunity
for hearing and the sheriff injured them by executing upon their
property, again wthout notice or opportunity for hearing.
Enteri ng judgnent agai nst a debtor or executing upon
that judgnent w thout providing prior notice or an opportunity to
be heard is not necessarily unconstitutional because these rights

may be waived by the debtor. D.H Overnyer Co., Inc. v. Frick,

405 U. S. 174, 185 (1972); see also FRG 1Inc. v. Manley, 919 F. 2d

850, 855-56 (3d Cir. 1990). Accordingly, in order to state a
federal due process violation, the plaintiffs nust all ege that
they did not "know ngly waive [their] due process right to pre-

j udgnent notice and hearing," Jordan v. Fox, Rothschild, O Brien

& Frankel, 20 F.3d 1250, 1272 (3d Gr. 1994), but that the
def endants entered and executed on the judgnents anyway. * In

order to be effective, the waiver nust be with "understandi ng"

4. It is true that the availability of a "pronpt" post-seizure
hearing coul d satisfy due process requirenents. However, the
United States Court of Appeals for the Third Grcuit has
specifically held that Pennsylvania' s procedures then in force
did not require a pronpt post-seizure hearing. Pa. R Cv. P
2959; see Jordan v. Fox, Rothschild, OBrien & Frankel , 20 F. 3d
1250, 1271 (3d Cir. 1994).




and "voluntary." Swarb v. Lennox, 405 U S. 191, 198 (1972).

Relying on Frick, the United States Court of Appeals for the
Third Crcuit has held that waivers of those rights in an out-of-
court agreenent allow ng for confession of judgnent nust be
"knowi ng and intelligent,"” the sanme standard enpl oyed in waiving

certain rights in crimnal cases. See Choi v. Kim 50 F.3d 244,

249 n. 10 (3d GCr. 1995); see also Jordan, 20 F.3d at 1272 ("' The
Pennsyl vani a system | eading to confessed judgnent and execution

does conply with due process standards provi ded there has been an
under st andi ng and voluntary consent of the debtor in signing the

docunent.'") (quoting Swarb, 405 U S. at 198). Wile the Court

in Frick did not squarely hold that waivers of those rights nust
be knowing and intelligent in all cases involving confessed
judgnents, this Crcuit has required such a waiver. |n addition,
"whet her a debtor has effectively waived his right to pre-seizure
notice and a hearing nay not often be subject to quick resolution
on a Rule 12(b)(6) notion to dism ss."” Jordan, 20 F.3d at 1273.
It is the waiver issue that is at the heart of this
case. Although the paynent agreenents explicitly authorize
j udgnent by confession, four of the plaintiffs contend that they
did not "understand" that provision of their paynent agreenent.
Specifically, Plaintiff Ralston alleges that she was not
represented by counsel and did not know that she was "giving up
her right to notice and hearing and her opportunity to contest

the debt." (Conpl. 1 38). Plaintiff MCaughey alleges that he



first saw the paynent agreenent prior to a court hearing and did
not understand the confession of judgnent provision. (Conpl.

19 114-15). Plaintiffs Marjorie and Leonard Pearson all ege that
t hey signed the agreenent w thout having it explained to them

W t hout assi stance of counsel, and did not understand that they
were giving up their right to notice and an opportunity to be
heard. (Conpl. ¥ 126).

Wil e the conpl aint does not specifically allege that
the remaining plaintiffs involved in this notion did not validly
wai ve their due process right to notice and an opportunity to be
heard before entry of judgnent, the conplaint contains the
general factual allegations that the "judgnents [were] entered by
confession wi thout any valid waiver by plaintiffs of their right
to due process,"” (conpl. at 1-2), and that the defendants "caused
the entry ... of judgnents by confession against plaintiffs ...

W t hout prior notice or opportunity for hearing and w t hout
valid, know ng and intentional waiver of the right to due process
by ... plaintiffs.”™ (Conpl. 1 211(a)).

From t hese all egations, | can only conclude that al
the plaintiffs, including those who did not nake a specific
avernent, are contending they did not understand that they were
giving up their constitutional rights to notice and hearing. An
i ndi vi dual who did not "understand" the nature of the rights he
was giving up or know that he has given up those rights does not

intentionally relinquish a known right.



| recognize that the plaintiffs signed paynent
agreenents that appear to be sinple and understandable. 1 also
recogni ze that there are indications in the conplaint that at
| east sone of the plaintiffs were experienced enough to
understand that by signing the paynent agreenent, they would be
giving up several inportant rights. It is entirely plausible
that after discovery, the defendants will be able to establish
that the plaintiffs knew exactly what they were doi ng when they
made their bargains with Zats.

| also note, however, that the paynent agreenents
signed by the plaintiffs do not explicitly state that default on
t he paynent schedule could lead to their property being seized

i medi ately and without notice. See Jordan, 20 F.3d at 1273

(noting that docunent evidencing waiver nust establish that
default may result in debtor's property being seized
"forthwith"). While the | anguage of the paynent agreenent may be
clear to a | awer and probably any experienced person who took
the time to read it carefully, the confession of judgnent

provi sion contains technical, |egal |anguage. That part of each
of the agreenents provides:

Shoul d [nane of plaintiff] default in
t hese paynent terns, [nanme of plaintiff]
AUTHORI ZES AND EMPONERS ANY ATTORNEY OF ANY
COURT OF RECORD OF PENNSYLVANI A OR ELSEWHERE
TO APPEAR FOR AND CONFESS JUDGMVENT AGAI NST
[ name of plaintiff] IN ANY COURT OF
PENNSYLVANI A OR ANY OTHER STATE FOR SUCH
AMOUNT AS MAY BE DUE OR DETERM NED TO BE DUE
HEREON, UPON AVERMENT OF DEFAULT FILED, W TH
COSTS OF SU T, RELEASE OF ERRORS, W THOUT
STAY OF EXECUTI ON, TOGETHER W TH | NTEREST AT

9



THE RATE OF 1/2 % PER MONTH (6% PER ANNUM)
FROM THE DATES OF SERVI CE (| NCLUDI NG POST-
JUDGVENT) AND W TH ATTORNEY' S FEES | N AN
AMOUNT EQUAL TO $150. 00 OR 25% OF THE
OUTSTANDI NG BALANCE AND | NTEREST ( WHI CHEVER
| S GREATER) ADDED FOR COLLECTI ON FEES.
BY SI GNI NG BELOW [nane of plaintiff]
UNDERSTANDS THAT ALL RI GHTS TO A HEARI NG ARE
BEI NG WAl VED. The parties have indicated
that they have read this agreenment in its
entirety and understand the terns hereto.
(See, e.q., Conmpl. Ex. A). Wiile nost of the provision is
relatively clear, the consequences of the phrases "upon avernent

of default filed," "release of errors,” and "w thout stay of
execution"” nmay not be fam liar concepts to an i nexperienced

i ndi vi dual who has not sought the advice of counsel. For the

pur poses of this notion, | nust accept the allegations of the
plaintiffs that they did not understand this part of the paynent
agreement. In sum | cannot say as a matter of |law that the
agreenment, standing on its own, overcones the presunption agai nst
wai vers of federal constitutional rights and establishes that the

plaintiffs intentionally relinquished a known right. See

Brookhart v. Janis, 384 U S. 1, 4 (1966).

The plaintiffs have alleged the mninmumrequired to
withstand a notion to dismss. | do not hold that the plaintiffs
have an iron-clad case agai nst any of the defendants, that this
case will survive summary judgnment, or that the plaintiffs would
win at trial. | merely conclude that the plaintiffs have alleged
enough that, if their allegations are proven by conpetent

evi dence, a reasonable jury could -- not "nust"™ or "probably

10



will,” but only could -- find that they did not properly waive
their due process rights to pre-deprivation notice and a heari ng.
Even so, at this point, | amrequired to give the plaintiffs the
opportunity to prove their allegations that when they signed the
paynent agreenents, they did not understand that they were giving
up their due process rights.

As stated earlier, whether the plaintiffs properly
wai ved their rights to notice and a hearing before the entry of
and execution upon the confessed judgnents is a dispositive issue
in this case. For that reason, | will order the parties

i medi ately to conduct discovery on that matter.

B. The Sheriff and Prothonotary are Proper Defendants

The sheriff and prothonotary initially argue that | do
not have subject-matter jurisdiction because the plaintiffs fai
to allege a "case or controversy.”" See U S. Const. art. |11
The defendants contend that their interests are not sufficiently
adverse to the plaintiffs' interests and that they have little or
no interest in defending Pennsylvania' s confession of judgnent
procedures. Their interests are so mniml, the defendants
claim because their duties under the procedures are nerely
m nisterial and nondi scretionary -- they have no choice but to
enter and execute upon confessed judgnents at the creditors’
request. According to the defendants, only the Suprenme Court of
Pennsyl vania has an interest in defending the procedures they

utilized because only it may enact or nodify the governing rul es.

11



In Ex parte Young, 209 U S. 123 (1908), the Suprene

Court held that a state official is a proper defendant in a suit
chal l enging the constitutionality of a state law if, by virtue of
his office, the official has "sone connection” with the
enforcenent of the law. [d. at 156-57. In Young, the defendant,
the state attorney general, had the authority, anong other
things, to bring a civil action to enforce an allegedly
unconstitutional state | aw governing the setting of railroad
transport rates. The attorney general was a proper defendant,
the Court held, because if he brought suit against the plaintiff
to enforce the allegedly unconstitutional [aw, the attorney
general would violate the plaintiff's rights. The Court reasoned
that because the state attorney general's actions would be the
cause of the plaintiff's injury, he was a proper defendant.

Simlarly, in Finberg v. Sullivan, 634 F.2d 50 (3d Cr.

1980), the Third Crcuit held that the Philadel phia County

prot honotary and sheriff were proper defendants in a | awsuit
chal l enging the constitutionality of Pennsylvania's post-judgnent
gar ni shnment procedures. There, state | aw nade the sheriff and
prot honotary responsi ble for enforcing the allegedly
unconstitutional garnishnent procedures. The sheriff and

prot honotary were proper defendants, the Finberg court reasoned,
because |ike the state attorney general in Young, the defendants’
enforcenent of the allegedly unconstitutional procedures caused a

violation of the plaintiff's rights. Accord Chaloux v. Killeen,

886 F.2d 247, 251 (9th Cr. 1989).

12



I n Pennsylvania, the sheriff and prothonotary are

intimately involved in Pennsylvania' s procedures relating to the

entry and enforcenent of confessed judgnents. See Jordan, 20
F.3d at 1262-64 (thoroughly describing Pennsylvania' s confession
of judgnment procedures). Under the old rules of civil procedure,
county prothonotaries were required to enter judgnent against a
defendant if a plaintiff presented an original agreenent signed
by the defendant allow ng confession of judgnent. Pa. R Gv. P.
2950(a), 2956 (pre-amendnment version). Entry of the judgnent
permtted the plaintiff to obtain satisfaction by attaching
property held by the defendant or garnishing the defendant's
property held by a third party. To do so, the plaintiff filed a
praeci pe for a wit of execution wth the prothonotary. Pa. R
Cv. P. 3103(a) (pre-anendnent version). The prothonotary then
issued a wit of execution to the county sheriff who was required
to serve the wit either on the defendant or on the person

hol ding the property. Pa. R CGv. P. 3108(a)(1), 3111(a) (pre-
amendnent version). In the conplaint, Plaintiffs Ralston,
Weyant, Cropper, G aves, MCaughey, Spisso, and the Pannull as

al l ege that the prothonotary entered confessed judgnents agai nst
them and that pursuant to state procedures, the sheriff executed
upon those judgnents w thout either giving notice or determ ning
whet her the plaintiffs had properly waived their rights to
contest the entry of and execution upon the judgnents. ( See,
e.qg., Conpl. 91 1, 39, 49, 74, 90, 91, 117, 158, 172). This

conduct satisfies the standards for proper defendants descri bed

13



i n Young and Finberg because the defendants' allegedly
unconstitutional actions caused the plaintiffs' injuries.

The Finberg Court found unpersuasive the same argunent
the defendants nmake in this case. It rejected the contention
that the sheriff and prothonotary were not proper defendants
because of their purported |lack of interest in defending the
state procedures. The court held that their reliance on and
enforcenent of the rules caused the plaintiff's injuries; the
sheriff and prothonotary could not now claimthat they had no
interest in defending those rules. Doing so would be
"inconsistent with their obligations to respect the
constitutional rights of citizens." 634 F.2d at 54. The sane
hol ds true for these defendants. They relied on the rules of
civil procedure when they entered and executed upon the confessed

judgnents against the plaintiffs.?®

They cannot now properly
claima lack of interest in defending those rules.

The Finberg Court also rejected the contention that
di sm ssal was required because the defendants' duties are only

"mnisterial" and that the rules require themto act at a

5. | recognize that what I am saying would nean that the sheriff
and prothonotary were caught between the anvil of the
Constitution and the sledge of the old rules of civil procedure.
Armed with those rules and the paynent agreenents, Zats could
insist that judgnents be entered and enforced. |If they did as he
requested, the sheriff and prothonotary m ght then be violating
the debtors' constitutional rights. Wile | synpathize with the
sheriff's and prothonotary's plight, both the Suprene Court and
Third Circuit precedent mandate ny decision. Further, the

exi stence of that precedent and its focus on Pennsylvania | aw
gave the defendants at | east sonme notice that the confession of

j udgnent and execution procedures could cone under attack.
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judgnent creditor's request. Pursuant to Young and Finberg, |
may not inquire into the nature of the defendants' duties but
rat her nust exam ne the effect of their performance on the
plaintiffs. In the instant case, no matter how mnisterial or
nondi scretionary their duties are, if the plaintiffs' allegations
are true, the defendants caused their injuries by entering
constitutionally infirmjudgnents and executing upon themin
violation of due process. M function is not to select the nost
sui tabl e defendants, but to "decide whether the conplaint has
nanmed def endants who neet the prerequisites to adjudication in
federal court." Finberg, 634 F.2d at 53. | find that these

def endants neet those prerequisites.

C. The Requests For Injunctive and Declaratory Relief

The defendants next argue that | nust dismss the
request for an injunction because the plaintiffs do not allege
they are subject to an "imedi ate" and "substantial" injury which

may be renedied by an injunction. See Roe v. Qperation Rescue,

919 F.2d 857, 864 (3d Cir. 1990). They claimthat, through the
entry of and execution upon the confessed judgnents, the injury
to the plaintiffs has already occurred. Thus, the defendants
contend, entering an injunction will not prevent any future harm
because the plaintiffs have already suffered the full extent of
their injuries.

| first note that the issues have been substantially

narrowed by the parties' agreenent that the new rules of civil

15



procedure provide the relief sought by the plaintiffs as to
confessed judgnents entered and executed upon pursuant to those
new rules. Under the newrules, the plaintiffs are no | onger
subject to the entry of confessed judgnents. Pa. R Gv. P. 2950
(adopted April 1, 1996). Obviously then, the entry of confessed
judgnents no | onger poses any threat of injury to the plaintiffs.
Therefore, because the rules al ready adequately protect the
plaintiffs, I will dismss their request for an injunction
prohibiting the entry of confessed judgnents in "non-conmercial”
cases.

As the plaintiffs point out, however, those who have
not satisfied the judgnents, Ralston, Wyant, MCaughey, the
Pear sons, and Spisso, are still subject to execution based on the
all egedly constitutionally infirmjudgnents entered pursuant to
the old rules. This poses not only an i nmedi ate injury because
the creditors may enforce the judgnents at any tine, but also a

substantial injury because it would result in a violation of the

plaintiffs' due process rights. See Carey v. Piphus, 435 U S
247, 266 (1978) (noting inportance of individuals' due process
rights and holding that their violation is injury). Upon request
of Zats or his clients, the defendants could i ssue and serve
wits of execution based upon the allegedly constitutionally
infirmjudgnments by garnishing the plaintiffs' bank accounts or

sei zi ng ot her nonexenpt personal property. See Finberg, 634 F.2d

at 55. An injunction prohibiting further execution based on

t hose judgnents would end the allegedly unconstitutional action.

16



Accordingly, | nust refuse to dism ss the request for an
injunction as to those plaintiffs.

Plaintiffs Cropper and the Pannullas admt they have
satisfied the confessed judgnents entered against them (Pls.'
Resp. to Defs.' Mdt. to Dismss at 4; Pls.' Supp. Mem of Law at
4; Conpl. T 174). Under Pennsylvania |aw, satisfaction
di scharges a judgnent; no further proceedings on it, including

execution, are allowed. WIk v. Kochara, 647 A 2d 595, 596 (Pa.

Super. C. 1994); Linde Enters. v. Hazelton Cty Auth., 602 A 2d

897, 902 (Pa. Super. C.), alloc. denied, 617 A 2d 1275 (Pa.

1992). Thus, neither the sheriff nor the prothonotary can do
anyt hing that woul d obtain further paynents on these judgnents
even if requested to do so by Zats or his clients. Because
Cropper and the Pannullas are no | onger subject to the injury of
further execution, an injunction is not proper and the request
for that relief nust be dismssed as to these plaintiffs.

The defendants also claimthat | do not have
jurisdiction to order declaratory relief because of
insufficiencies in the conplaint.® The defendants' argunent
m sses the mark. Follow ng the narrowi ng of the issues, the
dispute in this case concerns whether the sheriff and
prot honotary violated the plaintiffs' rights by entering and

executing upon all egedly unconstitutional confessed judgnments.

6. The defendants do not argue that they are state officials and
t hus, pursuant to the El eventh Arendnent to the United States
Constitution, imune fromsuit for this type of relief.

17



This dispute is real. The plaintiffs claimthe defendants
violated their constitutional rights -- the defendants deny it.
Any declaration | mght nmake that the confessed judgnents were
entered and executed upon in violation of the plaintiffs' federal
due process rights would settle this dispute. Finally, such a
declaration will be "useful" as a neans of enphasizing that in
the future the prothonotary and sheriff nust assure thensel ves
that any wai ver of constitutional rights is real and not nerely

purported. See generally Step-Saver Data Sys., Inc. v. Wse

Tech., 912 F.2d 643, 647-51 (3d G r. 1990) (discussing required
al l egations for declaratory judgnent). Thus, | have subject-
matter jurisdiction and will not dism ss the request for

decl aratory relief.

D. The Plaintiffs Have Standing and Their Cains are
not NMbot

Def endants make several related argunents that the
plaintiffs have not suffered a sufficiently concrete injury, that
t he defendants did not the cause the plaintiffs' alleged injury,
and that any relief I would order would not renedy the
plaintiffs' alleged injuries. The essence of the defendants’
argunents is that | lack subject-matter jurisdiction because of
noot ness, failure to allege a case or controversy, or |ack of
st andi ng.

Because resol ution of the standing issue di sposes of

all of these contentions, | will address it. In order to have

18



standing to bring a lawsuit in federal court, a plaintiff nust
satisfy the requirenents of Article IIl of the United States
Constitution. First, he nust allege that he suffered an "actual "
injury. This injury nust be "distinct" and "pal pabl e, and not
nmerely "abstract." Second, it nust be caused by the allegedly
illegal action of the defendants. Third, the injury nust be
subject to redress by a favorable decision in the district court.

Lujan v. Defenders of Wldlife, 504 U S. 555, 560-61 (1992);

Wiitnore v. Arkansas, 495 U S. 149, 155 (1990).

As | expl ai ned above, the plaintiffs sufficiently
al | ege each of these elenments in their conplaint. They claima
denial of their rights to procedural due process, nanely that the
def endants entered and executed upon the confessed judgnents
W t hout giving notice or an opportunity to be heard despite there
havi ng been no wai ver by the plaintiffs of those rights. They
claimthose actions resulted in their property being seized. A
violation of the right to procedural due process is a distinct,
pal pable injury and is not nerely abstract. See Carey, 435 U. S.
at 266 (denial of procedural due process actionabl e under

§ 1983); Bradley v. Pittsburgh Bd. of Educ., 913 F.2d 1064, 1077

(3d Gr. 1990) (sane). Further, the plaintiffs aver that the
allegedly illegal actions of the defendants caused that injury.
The prothonotary entered the judgnents against them and the
sheriff served the wits of execution directing the seizure of
the plaintiffs' property and causing the seizure of their bank

accounts. Finally, a judgnment in the plaintiffs' favor would
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declare that the entry of and execution upon the judgnments
vi ol ated due process, and an injunction would prevent additional
attenpts to satisfy those allegedly illegal judgnents.

For those reasons, the plaintiffs have standing to
bring this action. Also, for these sane reasons, | conclude that
the parties have a live dispute. Thus, a case or controversy

exi sts and the plaintiffs' claims are not noot. '

E. The Plaintiffs Properly Allege a Section 1983
daim

The defendants al so argue that the plaintiffs have
failed to allege all of the elenents of a § 1983 claim They are
wr ong.

To state a 8 1983 procedural due process claim the
plaintiffs nust allege that: (1) they were deprived of a
protected property interest; (2) the deprivation was w thout due
process; (3) the defendants caused the deprivation; (4) the
def endants acted under color of state law, and (5) the plaintiffs

suffered an injury. Sanple v. Diecks, 885 F.2d 1099, 1113 (3d

Cir. 1989). Additionally, because the plaintiffs sued the
defendants in their official capacities, they nust allege that

t he defendants acted pursuant to an official customor policy of

7. The defendants al so contend that the plaintiffs' clains are
noot because they nay obtain relief in the state courts. Because
the nere availability of an alternate forum does not require
dism ssal of a claimfromfederal court, | nust reject that
argument. Cf. Schall v. Joyce, 885 F.2d 101, 112 (3d Cr. 1989)
(abstention not proper nmerely because state | aw nmakes reli ef
available to plaintiff).
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the state. As | have explained, in their conplaint the
plaintiffs allege that they were deprived of a property right

W t hout procedural due process, that the defendants caused that
deprivation, and that they suffered an injury. The conpl aint

al so satisfies the customor policy requirenment because the
plaintiffs allege that the defendants acted pursuant to authority
granted them under the previous version of the Pennsyl vania Rul es
of Cvil Procedure, clearly an official state policy. Moreover,
the plaintiffs sufficiently allege state action as both
defendants are state actors and acted pursuant to the authority

granted them under these rules.?®

F. The Suprenme Court of Pennsylvania is Not a
Necessary Party

The defendants next contend that | nust order the
j oi nder of the Supreme Court of Pennsylvania as a defendant or,
if I do not do so, dismss this case because the court is an
"i ndi spensabl e party."

Federal Rule of G vil Procedure 19 governs the joinder

of necessary and indi spensable parties. Under the federal

8. The defendants argue that qualified imunity requires

di sm ssal of Count V. That doctrine would protect themonly from
nmoney danages and not fromthe injunction, declaratory relief, or
statutory attorneys' fees and costs requested in the conplaint.
See Harlow v. Fitzgerald, 457 U S. 800, 819 n.34 (1982); Wod v.
Strickland, 420 U. S. 308, 314-15 n.6 (1975). The defendants'
claimthat they are protected fromsuit by a state inmunity
statute is neritless, because that inmmunity will not protect them
fromallegations of federal statutory violations brought in
federal court.
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joinder rules, there are three types of defendants: proper,
necessary, and indispensable. A proper defendant is one that may
be joined in a lawsuit. A person nmay be joined as a defendant if
the plaintiff asserts a right to relief against that person

either jointly, severally, or in the alternative with respect to

t he sanme transaction, occurrence, or series of transactions or
occurrences and any question of |aw or fact comon to all
defendants will arise in the action. Fed. R Cv. P. 20(a).

A necessary party (also referred to as the "absent
person”) is one that nust be joined in the | awsuit because
conplete relief cannot be accorded anong those already parties,
Fed. R Cv. P. 19(a)(1); the absent person clains an interest in
the litigation, and disposition of the suit in his absence may
i npede or inpair his ability to protect that interest, Fed. R
Cv. P. 19(a)(2)(i); or the absent person clains an interest in
the litigation, and disposition of the suit in his absence wl|l
| eave a party to the suit subject to a substantial risk of
incurring double, nultiple, or otherw se inconsistent

obligations. Fed. R Cv. P. 19(a)(2)(ii); see also Janney

Mont gonery Scott, Inc. v. Shepard Niles, Inc., 11 F.3d 399, 404-
05 (3d Gr. 1993).

An i ndi spensabl e party is a necessary one who cannot be
j oi ned and, in whose absence, the action cannot in equity or good

consci ence proceed. Fed. R Gv. P. 19(b); see also HB Gen.

Corp. v. Manchester Partners, L.P., 95 F.3d 1185, 1190 (3d Grr.

1996); 4 Janmes W More, et al., More's Federal Practice
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§ 19.02[d][2] (3d ed. 1997).

In their notion, the defendants do not draw a
di stinction between a necessary party and an i ndi spensabl e one.
They argue that the Suprene Court of Pennsylvania is an
i ndi spensabl e party and nust be joined. However, as just stated,
an i ndi spensabl e party is one that cannot be joined. See Fed. R

Cv. P. 19(b); Shepard Niles, 11 F.3d at 405. There is no

indication in the parties' papers that joining the Suprenme Court
of Pennsyl vani a woul d destroy subject-matter jurisdiction as to
the entire lawsuit, nake venue inproper, or that the court is not
subj ect to service of process.® It follows that the analysis
must be to determ ne whether the court is a necessary party as
defined by Rule 19(a).

Specifically, the defendants contend that the Suprene
Court of Pennsylvania is necessary because only it has the
authority to change the confession of judgnent rules. According
to the defendants, any order that | mght enter granting the
plaintiffs relief nust include a direction to the Suprene Court

of Pennsylvania to nodify the rules to make them constituti onal

9. O course, the immnity fromsuit provided to states in the
El event h Anendnent woul d prevent nam ng the Suprene Court of
Pennsyl vania, itself, and state-federal comty concerns woul d
raise problenms with ny entering an order requiring the court to
change its rules of civil procedure. It may be, however, that
the individual justices could be naned as defendants with the
request for relief crafted as one for prospective declaratory
judgnent or injunction pursuant to Ex Parte Young, 209 U S. 123
(1908). G ven ny conclusion that the court is not a necessary or
i ndi spensable party, | need not reach this issue and wll treat
the court as though it is a suable entity for the purposes of
this di scussion
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(Defs.' Mot. to Dismss at 52). The defendants al so argue that
the court is necessary because it has a greater incentive to
defend the constitutionality of the rules than the sheriff and
prot honotary given that the court enacted them (1d.). Finally,
t he defendants contend that they will be subject to inconsistent
or multiple obligations if the Suprenme Court of Pennsylvania is
not joined. The defendants do not identify these conflicting
obligations. For the follow ng reasons, the defendants
argunents do not require joinder

First, conplete relief can be accorded anong those
al ready parties even if the Suprenme Court of Pennsylvania is not
joined as a defendant because a decision in the plaintiffs' favor
woul d preclude the sheriff's executing upon the rel evant
judgnents. The plaintiffs do not request an order requiring the

Suprenme Court of Pennsylvania to change the confession of

judgnent rules. Instead, the plaintiffs are requesting, anong
other things, that | strike down the rules, i.e. find them
unconstitutional. | note that, in light of the United States

Suprene Court cases hol ding that confession of judgnent
procedures are proper when a debtor validly waives his right to
notice and an opportunity to be heard, it is unlikely that I
could find the rules unconstitutional on their face in all cases
i nvol ving consuners as requested by the plaintiffs. Frick, 405

U S at 185; see also Manley, 919 F.2d at 855-56. It is nore

likely that -- at nost -- | would find that the confessions of

j udgnent here were entered agai nst and executed upon these
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plaintiffs in violation of their federal constitutional rights.
Such a decree would not require the joining of the Suprenme Court
of Pennsyl vani a because | woul d not have entered an order

requiring it to do anything. See Dintino v. Dorsey, 91 F.R D

280, 283 (E.D. Pa. 1981); Finberg, 634 F.2d at 55.1%
Further, a decision in this case that the rules are
unconstitutional wll not inpair or inpede any interest of the

Suprenme Court of Pennsylvani a cogni zable under Rule 19(a)(2)(ii).

10. There is a facially appealing argunent that the Suprene
Court of Pennsylvania adopted the rules and, therefore, is the
"real " wongdoer here. Pursuant to this argunent, three entities
al l egedly caused the plaintiffs' injuries: the court, which was
the najor force behind the injuries because it enacted the rules,
and the sheriff and prothonotary who only mnimally participated
in the violation of the plaintiffs' rights because their roles

are mnisterial. Viewed in this light, the Suprene Court of
Pennsyl vani a appears to be "getting away with sonet hi ng" because
only the current defendants, and not the court, will be held

liable. The argunent goes that the Suprenme Court of

Pennsyl vani a, the sheriff, and the prothonotary are jointly
liable, i.e. joint tortfeasors, and should all be defendants in
the suit.

The United States Supreme Court has specifically
rejected this argunent and held that a joint tortfeasor (one who
along with others causes an injury) is not a necessary party for
pur poses of Rule 19. Tenple v. Synthes Corp., Ltd., 498 U S. 5,
7 (1990); see also 7 Charles AL Wight, et al., Federal Practice
and Procedure 8 1623, at 342-43 (2d ed. 1986). The Suprene Court
rejected the argunent because nothing in the |anguage of the rule
requires automati c conpul sory joinder of all joint tortfeasors,
see Fed. R Civ. P. 19 advisory conmittee note ("a joint
tortfeasor with the usual 'joint and several liability' is nerely
a permssive party to an action with like liability"), and
because Rule 19 incorporates the presunption that the plaintiff
may deci de whomto sue. 7 Wight, et al., 8§ 1602, at 18.
Accordingly, there nust be a strong reason (one of those |isted
in Rule 19) in order to override the plaintiffs' selection of the
def endants and force themto nane others. The existence of a
joint tortfeasor is not one of those reasons. See Tenple, 498
US at 8 (status as joint tortfeasor does not neet threshold
requi renents of Rule 19(a)); 4 More, et al. at § 19.02[1]

(sane).
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The nost such an order will nean to the court is a potenti al
precedent unfavorable to sonme of its prior rules. Preventing the
exi stence of unfavorable precedent is sinply not a sufficient
reason to override the plaintiffs' autonony and require the

joining of the supreme court as a party. See Shepard Niles, 11

F.3d at 407, 411; Dintino, 91 F.R D. at 283. This follows from
the fact that no decision of mne wll bind (via res judicata or
coll ateral estoppel) anyone who is not a party here. Therefore,
the Suprenme Court of Pennsylvania is free to argue, if sued by
sonme other plaintiff, that its rules were constitutional

Further, one could inmagi ne the havoc wought on the |egal system
if a party becane "necessary" every tine it faced the possibility

of an unfavorable precedent. See Shepard Niles, 11 F.3d at 411

| ndeed, the courts would be buried in an aval anche of Rule 19
noti ons because every party potentially adversely affected by a
ruling would get the chance to argue for or against it.

Next, | turn to the defendants' argunent that they are
not the proper parties to defend the constitutionality of the
rul es because they have |l ess incentive to do so than the Suprene

Court of Pennsylvania. (See, e.qg., Defs.' Mot. to Dismss at 2

and ny discussion, supra, at 11-15). |If the defendants do not
have incentive to defend the rules, they may choose -- as they
have so far -- to defend the |awsuit on the ground that their

conduct did not violate the Constitution. (See, e.qg., Defs.'
Mt. to Dismss at 9-17 (arguing that each plaintiff afforded due

process); at 40 ("each of the ... Plaintiffs availed thensel ves
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of their constitutional rights"); at 46 ("Plaintiffs ... failed
to assert any conduct by the [defendants] which allegedly
resulted in a deprivation of rights guaranteed by the United
States Constitution”). An absent person's greater incentive to
defend the rul es does not nmake hima necessary party. Neither
the plaintiffs nor |I can require the defendants to present any
particul ar defense. |If the defendants are successful in their
contentions follow ng discovery, then | will never even reach the
i ssue of the constitutionality of the rules. Regardless, the
defendants' interest is to avoid liability and that interest is
sufficient incentive to defend this |lawsuit.

Further, the defendants point to no possibly
i nconsi stent obligations arising fromthe Suprene Court of
Pennsyl vania's absence. | will not try to inmagine what they

m ght be either.

G Abst enti on

Finally, the defendants argue that | should abstain

based either on Younger v. Harris, 401 U S. 37 (1971), as to

Graves' claim or as to the entire lawsuit pursuant to Burford v.

Sun G| Co., 319 U. S. 315 (1943), or Colorado River Water

Conservation Dist. v. United States, 424 U S. 800 (1976). | w |

first address the Younger argunent. Abstention is required under
Younger if there is: (1) an ongoing state judicial proceeding
(2) that inplicates inportant state interests (3) which affords

an adequate opportunity to raise federal constitutional clains.
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See M ddl esex County Ethics Comm Vv. Garden State Bar Assoc. , 457

U S 423, 432 (1982). |If this test is net, abstention is
required. Colorado River, 424 U. S. at 816 n.22.

Because that test is nmet as to Gaves, | nust abstain
as to her claimin Count V. First, there is an ongoing state
judicial proceeding. Followng the entry of and execution upon
t he confessed judgnent which is the subject of this |awsuit,
Graves petitioned the Montgonery County Court of Common Pleas to
open that judgnent. See Pa. R Cv. P. 2959. Wen that court
deni ed her petition, she appealed to the Pennsylvania Superi or
Court, which remanded the case to the |lower court to consider
Graves' argunents that the entry of and execution upon the
confessed judgnment violated federal due process. By al
i ndi cations, that proceeding is still pending in the court of

comon pl eas. **

Second, the pending judicial proceeding
inplicates inportant state interests, nanely, the "speci al

interest that a state has in enforcing the orders and judgnents

of its courts.” Schall v. Joyce, 885 F.2d 101, 109 (3d Cr.
1989); see also Pennzoil Co. v. Texaco, Inc., 481 U. S 1, 13

(1987). Finally, there is no doubt that G aves has an adequate
opportunity to present her federal constitutional clains because
she actually presented those clainms in her appeal to the superior

court. See Forman v. Graves, Appeal No. 01584 Phil adel phia 1994

(Pa. Super. C. Mar 28, 1995). The superior court ordered the

11. If it is no longer pending, the parties shall notify nme by
|etter of the date and circunmstances of its term nation.
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| ower court to consider Graves' constitutional argunents, and
nothing in Pennsylvania law limts her rights to litigate those
clainms there. See Pa. R Cv. P. 2959, %2

| conclude that as to the entire | awsuit, however
abstention under Burford is not warranted. Unlike Younger
abstention, Burford abstention is not mandatory; | have
di scretion to decline to hear a claimwhen appropriate
circunstances are present. It is proper only when tinely and
adequat e state procedures for review are avail able and when there
are either (1) "difficult questions of state |law bearing on
policy problens of substantial public inmport whose inportance
transcends the result in the case then at bar or [(2)] where the
exerci se of federal review of the question in a case and simlar
cases woul d be disruptive of state efforts to establish a
coherent policy with respect to a matter of substantial public

concern." Feige v. Sechrest, 90 F.3d 846, 847 (3d Gr. 1996)

(enphasis added). It is axiomatic that abstention under Burford
is an exceptional course and that federal courts have an

"unfl aggi ng obligation" to exercise the jurisdiction given them

12. The plaintiffs also argue that Younger abstention is

i nappropri ate because Stephen Zats filed the suits against them
in bad faith, to harass them or because sone ot her extraordi nary
ci rcunst ances nmake abstention inproper. Their only support for
this argunent is the fact that the judgnments were entered
pursuant to the confessed judgnent provision in the paynent
agreenments, that such a provision violates federal regul ations,
and that Zats filed the judgnments in an inproper venue. Wile
those facts nmay be grounds to strike the judgnent before the
state court, they do not, by thenselves, establish bad faith,
harassnent, or extraordinary circunstances sufficient to override

Younger .
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by Congress. See, e.qg., Rley v. Simmons, 45 F.3d 764, 771 (3d

Cir. 1995). Burford abstention is appropriate only when it would
prevent |ower federal court interference in determ nations of
"inherently local matters"” nade by state courts pursuant to

conpl ex and detailed state regulatory schenes. Ceneral {d ass

| ndus. Corp. v. Monsour Med. Found., 973 F.2d 197, 200 (3d Cr.

1992). Burford involved Texas' highly structured adm nistrative
schene regulating oil and gas field mning rights. The Third
Circuit has allowed Burford abstention only in cases where a

hi ghly structured state regulatory schene is in place, such as
ones establishing rates for natural gas, discontinuing railroad
passenger or intrastate air service, or applying state em nent

domai n procedures. See, e.d9., Gode v. Mitual Fire, Marine &

Inland Ins. Co., 8 F.3d 953, 956 (3d Cir. 1993) (citations
omtted).

The conditions required for Burford abstention do not
exist in this case. First, Pennsylvania' s procedures to coll ect
consuner debts are not subject to conplex and detail ed
regul ati ons, but rather to straightforward court procedural
rules, the type which federal courts exam ne and construe

virtually every day. See Baltinore Bank for Coops. v. Farners

Cheese Coop., 583 F.2d 104, 110 (3d Gr. 1978) (deciding basic

debt-col l ection issue not outside of federal courts' conpetence
and did not require Burford abstention). Second, the issues
raised in connection with Pennsyl vania's confession of judgnent

and execution procedures do not relate only to "inherently | ocal
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concerns” or raise "difficult questions of state law." Wether a
particular state policy conplies with constitutional due process
requirenents is a federal question. |In fact, Count V of the
conpl aint raises no state-law questions; neither the legality of
the procedures under state |aw nor the neaning of the state | aw
is at issue in this case. Third, any decision | reach on the
nmerits of this case wll not inproperly interfere with

Pennsyl vania's ability to inplenment a coherent policy, especially
since the parties agree that the policy presently in place -- the
new rules of civil procedure -- passes constitutional nuster. In
short, there are no special circunstances warranting abstention.
For those reasons, | nust decline to abstain based on Burford.

Abstenti on under Colorado River is even nore rare than

under Burford. | have exam ned the appropriate factors -- the
conveni ence of this forum the desirability of avoi ding pieceneal
l[itigation, and the order in which jurisdiction was obtained in
the concurrent forums -- and find they do not warrant abstention.
Simply put, this is not a case where there is "clear

justification" for abstention pursuant to Colorado River. See

Grode, 8 F.3d at 953. 1%

13. The defendants al so argue that res judicata bars G aves

cl ai m because she litigated the constitutionality of the entry of
and execution upon the confessed judgnent in the state courts.
Because | nust abstain fromhearing her claim | need not decide
this issue.

The defendants al so contend that collateral estoppel
precludes all the defendants from pursuing their clains before ne
by virtue of the entry of the confessed of judgnents in the state
courts. Whet her a party is collaterally estopped fromraising a

(continued...)
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111, CONCLUSI ON

For the reasons stated, | will grant the defendants'
notion to dismss as to Plaintiffs Gaves, Cropper, the
Pannul I as, Viola Hartman, Nora Fordham Wanda W/ kerson, Ant hony
Mari bel | o, Deborah Anderson, and Shawn Lent and to the extent the
remai ning plaintiffs seek an injunction prohibiting the entry of
confessed judgnents arising out of consuner debts, but deny the
notion in all other respects.

An appropriate order follows.

13. (...continued)

defense is governed in this case by Pennsyl vania | aw.

Pennsyl vania courts do not give preclusive effect to confessed
judgnents. In re Gaves, 33 F.3d 242, 248 (3d Cr. 1994).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

V. © O VIL ACTION NO. 94-3723

ORDER

AND NOW this 25th day of August, 1997, it is hereby
ORDERED t hat :

1. The defendants' notion to dismss is GRANTED in
part and DENIED in part.

2. Count V of the conplaint is DISM SSED as to
Plaintiffs Kathleen G aves, Viola Hartman, Nora Fordham Wanda
W | kerson, Anthony Mari bell o, Deborah Anderson, and Shawn Lent.

3. To the extent that Count V requests an injunction
prohi biting the Montgomery County sheriff and prothonotary from
entering confessed judgnments in cases involving consuner debts,
it is DISM SSED as noot .

4, To the extent that Count V requests an injunction
prohibiting the sheriff and prothonotary from executing upon
confessed judgnents entered against Plaintiffs Cropper and the
Pannul las, it is DI SM SSED as noot.

5. The defendants' notion to dismss is DENIED in al
ot her respects.

6. In the interests of judicial econony and
efficiency, the parties are directed imrediately to focus

di scovery on the issue of whether the remaining plaintiffs



properly waived their right to notice and an opportunity to be
heard prior to entry of and execution upon the confessed
judgnents. This discovery shall include depositions of the
remai ning plaintiffs who assert clains against the sheriff and
pr ot honot ary.

7. Prior to the Septenber 9, 1997, tel ephone
conference, all counsel shall attenpt to agree on a proposed
schedul e regardi ng di scovery on the waiver issue.

BY THE COURT:




