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MEMORANDUM

Presently before this Court are plaintiff Nesham ny
School District's ("Nesham ny") Mtion for Summary Judgnent, and
def endants' Cross-Mdtion for Sunmmary Judgnent, and defendants'
response to Neshamny's notion for summary judgenent, and a
certified copy of the adm nistrative record. For the follow ng
reasons, plaintiff's notion will be granted and def endants' cross-
nmotion will be denied. Judgnent shall be entered in favor of
plaintiff and agai nst defendants.

I. Backagr ound

This case ari ses under the Individual with Disabilities

Education Act ("IDEA"), 20 U.S.C. §§ 1400-1485 (1990).' The

I note that the | DEA was recently anended by Congress. See
I ndi viduals with Disabilities Education Act Anmendnents of 1997
("Amendnents”), P.L. No. 105-17, June 4, 1997, 111 Stat. 37.

Al t hough the Amendnents make significant substantive changes to
many parts of the IDEA, the Anendnents, for the purposes of the

i nstant action, make no real significant changes to the | DEA

Rat her, the Anendnents only real effect on this action is that
sonme of the subsections of the statutes which are inplicated
herein are going to be renunbered when they are codified in the
United States Code. For exanple, 8§ 1415(e)(2), which provides
for this Court's standard of review in this action, will be
renunbered as 8 1415(i)(2)(A)-(B) when it is codified in the
United States Code. Because the Amendnents have not as of yet
been codified, and because the parties refer to the pre-amendnent

sections and subsections, this Court will also refer to the pre-



underlying admnistrative proceeding against Neshamny was
comrenced by Bl ake B., an exceptional child as defined by | DEA,
t hrough his parent and natural guardian, Karla B., on the grounds
that the school district had not fulfilled its statutory
obligations to Blake B. under | DEA The parent and Nesham ny
tinmely requested a special education due process hearing so that
Karla B. could challenge the appropriateness of the Individual
Education Program ("I EP") for Bl ake B. and the placenent of Bl ake
B. in the school district. The parent requested the hearing to
di spute the proposed placenent of Blake B. in an approved private
school, due to increasingly severe behavioral problens and a
percei ved need by Nesham ny for therapeutic interventions which
Neshami ny clained it coul d not provide within the public school s of
the district.

On August 9, 1995, the due process hearing conmmenced.
The parent and Blake B., collectively, and Neshamny were
represented by counsel. The due process hearing was held over
seven separate sessions between August 9, 1995 and February 8,
1996, and Special Education Hearing Oficer, Mark G Drenning,
presi ded over the hearing. During these due process hearings,
specifically on Novenber 3, 1995, the parties agreed that the due
process hearing would be limted to the foll ow ng i ssues: (1) what

shoul d Bl ake B.'s current, as of Novenber 1995, | EP consi st of: and

amendrment sections and subsections throughout this nmenorandum
opi ni on.



(2) what shoul d his placenent be. (AR at 451-453).2% Testinony was
presented to, and evi dence was recei ved by, the hearing officer at
t he due process hearing on Cctober 3 and 17, 1995; Novenber 1 and
3, 1995; January 31, 1996; and February 8, 1996.

On March 8, 1996, the hearing officer issued a witten
deci sion and order. This decisionincludes 20 specific findings of
fact, and three pages of witten discussion as to the testinony and
evidence presented and various conclusions of |[|aw. In the
deci sion, the hearing officer concluded that the contents of the
Novenber 16, 1995 | EP, i ncl udi ng a behavi oral managenent plan, wth
two exceptions, was supported by a preponderance of the evidence.
Nesham ny was ordered to nodify the EP to i ncl ude annual goal s and
short-termobjectives inthelimted areas of study skill needs and
i nterpersonal skill needs. The hearing officer further concl uded
that Blake B. required "a structured educational programwth a
t her apeuti c conponent capabl e of providi ng an i medi ate response to
behavi oral incidents,” and that the progranm ng necessary for the
student's needs could only be provided at an approved private
school . The hearing officer also ordered that a psychiatric
reeval uation of the student should occur as soon as possible in
order to verify that the previous psychiatric observations and
recomrendati ons remai ned current. By correspondence dated March
20, 1996, the parent filed three pages of exceptions to the hearing

of ficer's decision, not one of the exceptions di scussed the hearing

“Throughout this opinion the Court will refer to certain
pages of the adm nistrative record, using the abbreviation "AR'
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officer's failure to award, or even nention, conpensatory
education. Neshamny tinely responded to each excepti on.

On April 22, 1996, the Appeals Review Panel ("Review
Panel ") issued Special Education Opinion No. 711, which reversed
the hearing officer's decision and order dated March 8, 1996. In
sum the Revi ew Panel concl uded t hat the evi dence, presented at the
due process hearing, clearly indicated that Neshamny failed to
conply with the procedural requirenents of IDEA and failed to
devel op an | EP reasonably cal cul ated to enabl e Bl ake B. to receive
educati onal benefits. The Revi ewPanel ordered: (1) that Nesham ny
devel op an | EP which includes an appropriate behavi or nanagenent
program and ot her services; (2) that Nesham ny engage a private
consul tant not associated in any way with Nesham ny to provide the
adm nistrators and teachers at Blake's school wth a 3-5 day
program of in-service training with respect to certain areas
relevant to Blake B.'s | EP;, and (3) that Nesham ny shall provide
conpensatory education to Bl ake B. for a period of 250 days in any
areas contained in Blake B.'s I EP

On May 21, 1996, Neshaminy filed a conplaint wwth this
Court, pursuant to 20 U.S.C. 8§ 1415(e)(2) and 28 U. S. C. 88 2201-
2202, requesting this Court to reviewand reverse Speci al Educati on
Opi nion No. 711 of the Review Panel and affirm the decision and
order of the hearing officer. Subsequent to the filing of the
conpl aint, Karla B. and Bl ake B. noved out of the Nesham ny School
District. They currently reside in another school district.

After the filing of the conplaint and nunerous
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conferences with the Court to discuss the status of this case,
Neshaminy filed a notion for sunmary judgnent. Nesham ny argued
that sunmary judgnent should be granted in its favor because (1)
t he case was noot, and thus non-justici abl e, because defendants no
|l onger resided in the Nesham ny school district and (2) wth
respect to only the conpensatory education issue, the defendants
failed to exhaust adm nistrative renedies. Defendants generally
opposed the grant of summary judgnent.

After carefully considering the parties' respective
positions, this Court granted in part and denied in part
plaintiff's nmotion for summary judgnent. The Court granted the
notion to the extent that defendants' claimfor prospective relief
was denied as noot and denied the notion to the extent that
plaintiff argued that defendants' clai mfor conpensatory education
was noot and/or barred for failure to exhaust adm nistrative
remedies. Wth respect to the exhaustion argunent, the Court found
that it could not address this issue on the nerits because the
parties failed to provide the Court with a conplete copy of the
adm ni strative record. Thus, the parties were ordered to provide
the Court with a conplete certified copy of the admnistrative
record.

Presently before the Court arethe parties' cross-notions
for sunmary judgnent. Inits notion, plaintiff argues that it is
entitled to summary judgnent because (1) defendants failed to
exhaust adm nistrative renedies with respect to the conpensatory

education issue and (2) even if defendants did exhaust
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adm ni strative renedies, the admnistrative record contains no
factual evidence which in turn would support an award of
conpensat ory educati on by t he Revi ew Panel . Defendants rejointhat
t hey exhausted adm ni strative renedies with respect to the issue of
conpensat ory education and that the adm nistrative record supports
the award of conpensatory educati on.

[1. Summary Judgnent Standard

A review ng court may enter summary judgnment where there
are no genuine issues as to any material fact and one party is

entitled to judgnment as a matter of law. \Wite v. Westinghouse

Electric Co., 862 F.2d 56, 59 (3d Cr. 1988). "The inquiry is

whet her the evidence presents a sufficient disagreenent torequire
subm ssion to the jury or whether it is so one sided that one party

must, as a matter of |law, prevail over the other." Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 249 (1986). The evidence

presented nust be viewed in the Iight nost favorable to the non-
nmovi ng party. |d. at 59.

The noving party has the initial burden of identifying
evidence which it believes shows an absence of a genui ne issue of

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986);

Childers v. Joseph, 842 F.2d 689, 694 (3d Gr. 1988). The noving

party's burden may be di scharged by denonstrating that there is an
absence of evidence to support the non-noving party's case.
Cel otex, 477 U S. at 325. Once the noving party satisfies its
burden, the burden shifts to the non-noving party, who nust go

beyond its pleading and designate specific facts by use of
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affidavits, depositions, adm ssions, or answers tointerrogatories
showi ng there is a genuine issue for trial. 1d. at 324. Moreover,
when t he non-novi ng party bears the burden of proof, it nust "make
a show ng sufficient to establish the existence of [every] el enent

essential to that party's case." Equimark Commercial Fin. Co. V.

Cl1.T. Fin. Servs. Corp., 812 F. 2d 141, 144 (3d G r. 1987) (quoting

Cel otex, 477 U.S. at 322).

Summary judgnent nust be granted "against a party who
fails to make a show ng sufficient to establish the existence of an
el enment essential to that party's case, and on which that party
wi |l bear the burden of proof at trial."” Wite, 862 F.2d at 59
(quoting Celotex, 477 US. at 322). The non-novant nust
specifically identify evidence of record, as opposed to genera
avernents, which supports his claimand upon which a reasonabl e
jury could base a verdict in his favor. Celotex, 477 U S. at 322.
The non-novant cannot avoid sunmary judgnent by substituting
"conclusory allegations of the conplaint . . . with conclusory

al legations of an affidavit.” Lujan v. National WIldlife Found.,

497 U.S. 871, 888 (1990). The notion nust be denied only when
"facts specifically averred by [the non-novant] contradict "facts
specifically averred by the novant." 1d.

[11. Di scussi on

A Scope of Revi ew under | DEA

As noted above, the defendants comenced the
adm ni strative action by requesting an adm ni strative due process

hearing before a hearing officer to satisfy the requirenments of the
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| DEA. See 20 U.S.C. 88 1415(b)(1)(E), 1415(b)(2). After the
hearing officer issued his decision, defendants appealed his
deci sion to t he Pennsyl vani a Speci al Educati on Appeal s Panel, whi ch
ruled in favor of defendants. Subsequent to this decision of the
Revi ew Panel, plaintiff filed suit in this Court pursuant to 20
U S.C 8§ 1415(e)(2).

The I DEA grants the parties the right to limted judicial
review of the adm nistrative proceedings below. 20 U.S.C. 8§
1415(e)(2). Section 1415(e)(2), which governs the scope of our
review, provides in relevant part:

In any action brought under this paragraph the court

shall receive the records of the admnistrative

proceedi ngs, shall hear additional evidence® at the
request of a party, and basing its decision on the
pr eponder ance of the evidence, shall grant suchrelief as

the court determines is appropriate. *

20 U.S.C. § 1415(e)(2).

In determning the scope of a district court's review
under the IDEA, "the Suprenme Court has stated that the statute's
| anguage instructing the district court, 'basing its decision on
t he preponderance of the evidence, shall grant such relief as the

court determines is appropriate,’ does not nean that courts are

free to substitute their own notions of sound education policy for

%The parties in this case have informed the Court that they
do not wish to introduce additional evidence; therefore, this
Court's decision wll be based solely on an independent review of
the adm nistrative record and the parties' argunents as reflected
in their briefs.

“The Amrendnments to the | DEA have not nmade any substantive
changes to this section



those of the educational agencies they review, but rather they

shoul d gi ve ' due wei ght' to the admi ni strative proceedi ngs." Susan

N. v. WIlson School District, 70 F.3d 751, 757 (3d Cr. 1995)
(citing and quoting Board of Educ. v. Row ey, 458 U.S. 176, 205- 06,

102 S. . 3034, 3050-51, 73 L. Ed. 2d 690 (1982)). Thus, the
district courts are charged with giving due weight to the
adm ni strative proceedi ngs bel ow.

The United States Court of Appeals for the Third Grcuit,
our appeals court, has noted that district courts have struggled
with the i ssue of how nmuch wei ght is "due" under the anorphous "due
wei ght" standard. Susan N., 70 F.3d at 757. Although the Third
Crcuit has declined, for at least the tine being, to speak
"definitively on what constitutes 'due weight'", the Crcuit has
approvingly quoted the followng definition from the Court of
Appeal s for the First Crcuit:

[ T] he question of the wei ght due the adm nistrative
findings of facts nmust be left to the discretion of the
trial court. The traditional test of findings being
binding on the court if supported by substantial
evi dence, or even a preponderance of the evidence, does
not apply. The court, inrecognition of the expertise of
the adm nistrative agency, nust consider the findings
carefully and endeavor to respond to the hearing
officer's resolution of each material issue. After such
consideration, the court is free to accept or reject the
findings in part or in whole.

ld. at 758 (quoting Town of Burlington v. Dep't of Educ., 736 F.2d

773, 791-92 (1st CGr. 1984), aff'd on other grounds, 471 U.S. 359,

105 S. . 1996, 85 L. Ed. 2d 385 (1985)). Under this standard,
thus, this Court nust carefully consider each finding that the

hearing officer nmakes, but after so doing, this Court can either
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accept or reject these findings.

In conducting a review of state |DEA proceedings, the
Supreme Court has instructed district courts to focus on two
i ssues. First, the Court nust ask whether the state conplied with
the procedural requirenents of the | DEA Second, it mnust ask
whet her the state's determ nations are "reasonably cal cul ated" to
enable the subject of the proceedings to receive educational
benefits. Row ey, 458 U S. at 206-07, 102 S. C. 3050-51. This
standard provi des two benefits. First, it properly recogni zes that
federal district courts rarely have the expertise to arrive at a
better result than the adm nistrative process. [|d. at 206, 102 S.
Ct. at 1350. Second, it prohibits federal courts frompl aci ng nore
requi renents on the state than Congress has required. [d. at 207,
102 S. . at 1351.

B. Exhaustion of Administrative Renedies

Plaintiff argues that summary judgnent is appropriate
Wi th respect to the sole remaining i ssue of conpensatory education
because defendants have fail ed to exhaust adm ni strative renedi es.
Plaintiff argues that although the i ssue of conpensatory education
was initially raised at the outset of the due process hearing, the
parties subsequently agreed tolimt the due process hearing to two
specific issues that did not include the issue of conpensatory
education; plaintiff contends that the issue of conpensatory
education was thus no | onger before the hearing officer; and as
such, the i ssue of conpensatory education was not litigated by the

parties nor did the hearing officer decide this issue. Thus,
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pl aintiff argues that the Revi ew Panel shoul d not have rul ed on t he
i ssue of conpensatory educati on.

Def endants generally rejoin that they never waived the
i ssue of conpensatory education and that they exhausted all
adm ni strative renedies with respect tothis issue. Additionally,
def endants, in one sentence, argue that it would have been futile
toresort to and rely on the adm nistrative procedures provi ded by
plaintiff. The Court notes that nowhere i n def endants' briefing do
defendants specifically refute plaintiff's waiver/exhaustion
argunent by referring to the actual adm nistrative record.

Vol um nous authority exists for the proposition that
exhaustion of adm nistrative renedies is required before a state or

federal court assunes jurisdiction pursuant to the |DEA See

e.g., Hanpton School Dist. v. Dobrowolski, 976 F.2d 48, 53 (1st

Cr. 1992); Association for Retarded Ctizens of Al abama, Inc. v.

Teaque, 830 F. 2d 158, 160 (11th G r. 1987) (applying the exhaustion

requirenent to the predecessor Act to the IDEA); Drinker v.

Colonial School Dist., 888 F. Supp. 674, 679 (E.D. Pa. 1995)

(finding that the rul es of exhaustion and i ssue preservation apply
inthe judicial reviewof |IDEA proceedings). This exhaustion rule
serves a nunber of inportant purposes, including:

(1) permtting the exercise of agency discretion and
expertise on issues requiring these characteristics; (2)
allow ng the full devel opment of technical issues and a
factual record prior to court review, (3) preventing
deliberate disregard and circunvention of agency
procedures established by Congress; and (4) avoiding
unnecessary judicial decisions by giving the agency the
first opportunity to correct any error.
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Teague, 830 F.2d at 160 (citations omtted). To effectuate these
i nportant purposes, courts nust enforce the rules of exhaustion
where the facts of the case so dictate.

In this case, the Court finds that the rules of
exhaustion should be applied to preclude defendants from raising
the issue of conpensatory education in this Court. Al t hough
defendants initially raised the i ssue of conpensatory educati on at
t he due process hearing, (AR at 244, 254), defendants waived this
i ssue when they agreed to |limt the issues of the due process
hearing at a subsequent session.®

At the Novenber 3, 1995 session, the hearing officer, by
agreenent of the parties, ordered that the taking of testinony be
di scontinued. At that tinme, the hearing recessed, but the hearing
of ficer retained jurisdiction and a di scussi on was hel d bet ween t he
hearing officer and the parties' counsel off the record. Upon
concl usi on of the parties' off-the-record conversation, the hearing
of ficer made the followi ng conments on the record:

The parties have agreed, and | am ordering, that the

parties will, within the next five working days, convene

an |EP team to neet and di scuss the devel opnent of an

appropriate programfor Blake B. as his needs currently
dictate . .

* * %

The outcone of this IEP teamneeting will be an | EP for

Al though it is clear that defendants' counsel requested
conpensatory education for Blake B. during her opening statenent
and subsequently reiterated this demand, the record does indicate
that there was a di scussion between the hearing officer and the
parties' representatives as to whether the issue of conpensatory
education was actually in controversy.

12



Bl ake B. If the parties agree to that docunent, any
future need toreturntothis hearingwill belimtedto
t he i ssue of what shoul d be Bl ake's pl acenent based upon
t he | EP.

* * %

| f the parties cannot agree at the | EP neeting within the

next five days on what shoul d constitute an | EP, then the

hearing will be linmted to the two i ssues of what shoul d

Bl ake' s current | EP consi st of ; subsequently, what shoul d

Bl ake' s pl acenent be.

(AR at 451-53). Both representatives were then questioned on the
record as to their understanding of the issues in controversy.
Bot h representatives agreed that the i ssues nowin controversy were
t hose issues that were articulated on the record by the hearing
of ficer.

Thus, it is clear from the record that the issue of
conpensat ory educati on was no | onger before the hearing officer for
his consideration. |Indeed, defendants never raised the issue of
conpensat ory education after the parties agreedtolinmt theissues
before the hearing officer. For exanple, during defendants'
closing argunent, defendants never discussed nor requested
conpensat ory education for Blake B. In light of the fact that the
parties agreed to |limt the issues, and these issues did not
i nclude conpensatory education, it nakes conplete sense that
defendants did not raise this issue during closing argunents.

Because t he i ssue of conpensatory educati on was wi t hdr awn
fromthe hearing officer's consideration, the Court concl udes t hat

this issue cannot be raised here because of failure to exhaust

adm ni strative renedies. The purposes behind the rules of
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exhaustion require this result. First and forenost, the hearing
of ficer did not exercise his discretion and expertise on the issue
of conpensatory education because, sinply put, the issue was not
before him Second, this issue was not fully devel oped during the
due process hearing, nor was a full factual record created with
respect tothis issue. Third, a decisionto allowthis issue to be
considered here would pronote a deliberate disregard and
circunvention of agency procedures established by Congress.
Finally, the local education agency was deprived of the first
opportunity to correct any error. For these reasons, the Court
finds that the rul e of exhaustion should be appliedinthis caseto
preclude defendants from raising the issue of conpensatory
educat i on.

It is also of no nonment for the purposes of this decision
t hat t he Revi ew Panel awar ded conpensatory education to defendants
inits opinion. Indeed, this Court finds that the Review Pane
overstepped its authority by addressing an issue which was not

properly beforeit. See Slack v. State of Del aware Dep't of Public

Instruction, 826 F. Supp. 115, 122 (D. Del. 1993); Hiller v. Board

of Educ., 674 F. Supp. 73, 77 (N.D.N. Y. 1987). Because the issue
was not before the hearing officer at the tine the hearing officer
reached his decision, and because the defendants never raised the
i ssue of conpensatory educati on before the Revi ew Panel, the Revi ew
Panel was wi thout authority to address this issue.

This result is dictated by the nature of adm nistrative

proceedi ngs. Adm nistrative agencies, inmny di fferent areas, are
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given the first opportunity to address issues raised in a dispute
bet ween parti es because Congress believes that these matters wll
be nore efficiently and correctly resolved due to the agency's
expertise. However, in order for the admnistrative revi ew system
to function properly, issues in dispute nust be squarely placed
before the agency for its consideration. |If the issues are not
rai sed and fully argued before the agency, then the agency cannot
properly decide the issue. Applying this reasoning in this case,
it becones obvious that the Revi ew Panel coul d not sinply raise the

i ssue of conpensatory education sua sponte w thout providing the

parties with an opportunity to address this issue. Therefore, for
the purposes of deciding whether the issue of conpensatory
education was exhausted, it is irrelevant that the Review Panel
uni |l aterally addressed this issue.

Thi s exhaustion rul e, however, should not be applied too
rigidly. Indeed, the | DEA does not require exhaustion in certain

situations. Cresoli v. MS A D No. 22, 901 F. Supp. 378, 385 (D

Me. 1995) (citing Pihl v. Massachusetts Dept. of Educ., 9 F. 3d 184,

190 (1st G r. 1993) and Honig v. Doe, 484 U. S. 305, 311-12, 108 S.

Ct. 592, 597-98, 98 L. Ed. 2d 686 (1988)). "Exhaustion nmay not be
required where the pursuit of admnistrative renmedies would be
futile or inadequate; waste resources, and work severe or
irreparable harmon the litigant; or when the i ssues raised invol ve
purely | egal questions.” Pihl, 9 F.3d at 190. The party raising
t hese exceptions bears t he burden of denonstrating there exi stence.

Gardner v. School Bd. of Caddo Parish, 958 F.2d 108, 112 (5th Cr.
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1992).

In this case, defendants fail to satisfy their burden
Wi th respect to establishing the existence of these exceptions.
Def endants nerely argue it was futile for themto proceed in the
adm ni strative proceedi ngs. However, defendants do not attenpt to
denmonstrate how it was futile for them to continue in the
adm ni strative proceedings. In contrast, the Court finds that the
record denonstrates that it was not futile for defendants to
participate in the admnistrative proceedings. Admttedly, the
hearing officer addressed all of the issues which the parties
agreed were in controversy. The only reason that the hearing
officer did not address the issue of conpensatory education was
because the parties thensel ves excluded this i ssue fromhis revi ew.
Def endants sinply cannot argue that it was futile to proceed with
the adm nistrati ve proceedi ngs based on adm nistrative record in
this case. The Court also finds that none of the other exceptions
to the rule of exhaustion are applicable on the facts of the
adm ni strative record.

The Court thus finds that defendants cannot raise the
i ssue of conpensatory education in this action for failure to
exhaust administrative renedies. ®

| V. Concl usi on

Accordi ngly, based on the foregoi ng reasons, plaintiff's

®To the extent that this Court may be required to issue
findings of fact and concl usions of law, this Menorandum wil |
constitute the Rule 52(a) factual findings and |egal concl usions.
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notion for summary judgnent i s granted and def endants' cross-notion
for summary judgnent is denied. Judgnent is entered in favor of
plaintiff and agai nst defendants.

An appropriate Order follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

NESHAM NY SCHOOL DI STRI CT : ClVIL ACTI ON

V. :
KARLA B., individually and as
parent and natural guardi an of :
BLAKE B. : NO. 96- 3865

ORDER

AND NOW this day of August, 1997, upon consi deration
of plaintiff's Mdtion for Summary Judgnent, and def endants' Cross-
Motion for Summary Judgnment, and defendants' response to
plaintiff's notion for sunmary judgnent thereto, and a certified
copy of the admnistrative record, and consistent wth the
f or egoi ng MenorandumQpinion, it is hereby ORDEREDt hat plaintiff's
Motion is GRANTED and defendants' cross-notion is DEN ED.

| T 1S FURTHER ORDERED t hat JUDGVENT i s ENTERED in favor
of plaintiff and agai nst defendants. The C erk of the Court shall

CLCSE this case for statistical purposes.

AND I T IS SO ORDERED.

Cl arence C. Newconer, J.



