IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FACTORY MARKET, | NC. : CIVIL ACTION
Plaintiff, :
V.
SCHULLER | NTERNATI ONAL | NC. ,
Def endant. NO. 97- 0435
Newconer, J. August , 1997
MEMORANDUM

Presently before this Court are defendant's Mbtion for
Partial Sunmary Judgnent, and the plaintiff's response thereto.
For the reasons that follow, this Court will grant in part and
deny in part defendant's Mbdtion.

I. Backagr ound

This action arises out of an ongoi ng and contenti ous
di spute between the parties over a roofing system which defendant
Schul l er International, Inc. ("Schuller")?! designed and
constructed over a building in which plaintiff Factory Market,
Inc. ("FM") possesses a |easehold interest. In order to
properly understand the current dispute between these parties,
the Court nust set forth the history behind the parties' instant

di sput e.

1. Plaintiff clains that Schuller has recently changed its nane
back to Johns-Manville Corporation. Defendant clains that this
contention by plaintiff is sinply incorrect. Defendant asserts
inits answer that Manville Sal es Corporation was a division of
Schuller International at the tinme of the events in question
herein. Defendant al so notes that Manville Corporation was at
the time the parent of Schuller, that no | onger being the case.



The building at issue in this case was originally
| eased by The Budd Conpany ("Budd"). Budd approached United
States Roofing Corp. ("USR') and issued a quotation request
seeking a new roof with a guarantee that had a duration of at
| east ten years and was non-prorated. USR contacted M. Budd
Flynn, the local representative for Schuller. After consulting
with USR, M. Flynn selected the EDPM system that was eventually
used on the roof of the building. USR then incorporated the EDPM
systeminto its proposal, which it submtted to Budd.

The guidelines for receiving a guarantee from Schul | er
required USR to submt certain docunents to Schuller at the tine
the roofing contract was awarded. Schuller specifically required
"a report fromthe representative of the owner stating that the
structure is capable of supporting the conpleted SPM roofing
system" (Manville Roofing Handbook Ex. 6 at SI00008). No such
report was ever allegedly issued by Budd, accepted by USR, or
forwarded by Schuller. Despite the non-existence of this report,
Schul l er issued the guarantee on the roofing system

During the installation of the EDPM roofing system on
t he building, USR allegedly becanme concerned about applying the

EDPM nenbrane directly over the building' s tectumdeck. > Tectum

2. In roofing term nology, a "deck" consists of the structural
el enment of the building over which the roofing systemis placed.
The deck at 375 Commerce Drive was made out of tectum which
consists of two foot by four foot planks of concrete-inpregnated
wood fibre material which has been manufactured to be fire-
retardant, and which in this |ocation was placed on a steel bar-
joist truss systemwith vertically protruding netal clips used to
(continued...)



pl anks are held together with netal clips, and USR becane
concerned that the clips on the planks could penetrate the EDPM
(rubber) nmenbrane that was installed over the deck. M. Flynn
al l egedly assured USR that the installation was proper. USR
requested a change in the specification to include a slip sheet;
however, M. Flynn allegedly stated that no slip sheet was
required.® However, due to its own concern, and at its own
expense, USR installed a slip sheet over a portion of the roof.
Once the installation of the roofing system was
conplete, M. Flynn inspected the roof. M. Flynn conmmuni cated
to USR that Schuller would not issue any guarantees on the roof
until additional drainage was added. As per Schuller's request,
and consistent with Schuller's own specifications, USR installed
the additional drains. After the drains were installed, Schuller
i ssued Manville Signature Series Watertite Roofing System
Guarantee (" CGuarantee") on the roofing systemon the building.
Under this guarantee, Schuller agreed to pay for all material and
| abor necessary to repair the roofing systemand nmaintain it in a
wat ertight condition in the event of |eak, defect or failure. In
addi tion, the Guarantee specified that any required repairs could
be made only by Schuller-certified roofing contractors upon

Schul l er's approval, or the guarantee would be void.

2. (...continued)
mai ntai n alignnment and fastening of the planks.

3. Aslip sheet is a protective |ayer placed between a roofing
menbrane and a buil di ng's deck.



Fromthe outset, the roofing systemwas plagued with
| eaki ng problens. For the first two years of the termof the
Guar antee, USR had responsibility for making repairs to the roof
of the building without cost to the owner or Schuller. During
this period, USR s records reflect many different service calls
on the roof of the building. The vast majority of those |eaking
probl ens were caused by netal tectum deck clips penetrating the
roofing systenml s rubber nenbrane, just as USR had predicted when
it originally installed the roofing system Sone of these
punctures even occurred where USR had installed the slip sheet.
Even Schuller's own representatives |ater agreed that the neta
tectum deck clips were the primary cause of the roofing systems
problens. Both H Blum Contracting Corp. ("Blunf) and Saling
Roofing stated that nost of the | eaks were caused by penetration
of the roofing nenbrane caused by tectumclips.

FM assuned the | easehold interest in the building, and
consequently desired to have the Guarantee on the roofing system
transferred to its nane in accordance with Budd' s representations
to FM. USR s original proposal to Budd clearly stated that the
ten-year CGuarantee was transferable at no extra charge. However,
when FM attenpted to have the Guarantee transferred to itself,
Schul l er, seeing a possible opportunity to get out fromunder its
obligations, refused to transfer the Guarantee.

Because of continued | eaking and Schuller's refusal to
transfer the Guarantee to FM, FM initiated a | aw suit agai nst

Schuller in the Superior Court of New Jersey, Union County. See
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Factory Market, Inc. v. Manville Sales Corporation and United

States Roofing Corporation, Cvil Action No. UNN-L-2582-91. FM

and Schull er eventually negotiated a settlenment of this law suit.
As part of the Settlenent Agreenent, it was agreed that Blum one
of Schuller's designated and approved roofing contractors, would
conduct repairs on the building pursuant to a repair proposal
that he had submtted to Schuller, at Schuller's request, over

ei ght nonths before the Settl enent Agreenent was signed. In
addition to these repairs, Schuller agreed to extend the
expiration date on the Guarantee for certain portions of the
roof. In this regard, Schuller issued three new guarantees
("CQuarantees"), which each covered a different portion of the
roof for different periods of tine.

FM alleges that during the settlenent negotiations,
Schuller's representatives repeatedly assured FM that Blum s
repairs would render the building watertight and alleviate any
need for constant repairs. FM contends that Schuller's
representatives stated that their technical staff had
i nvestigated the roof of the building, and Schuller's technical
staff was certain that Blum s proposal would render the roof
watertight. Indeed, had Schuller not nade these representations,
FM states that they woul d not have signed the Settl enent
Agr eenment .

FM submts that Blum s proposal, as anyone wth
know edge of the roofing industry would know, could not and did

not render the roofing systemwatertight. FM also argues that
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any person reasonably know edgeabl e about the EDPM roofing system
installed at 375 Commerce Drive would have known that Blums
proposal could not have rendered and did not render the roofing
system wat erti ght.

FM contends that the inadequacy of Blums repairs is
denonstrated by the roof's continuing | eaking even after the
Settl enent Agreenment was signed and the repairs had been
performed. 1In the three years between the signing of the
Settl enent Agreenent and Schuller's decision in 1996 not to
service the roof, FM and/or its tenants reported dozens of | eaks
to Schuller, and Schuller's designated and approved roofing
contractors visited the building on dozens of occasions.

Al t hough space Iimtations prevent a full description of each

| eak and Schuller's response thereto, the Court sets forth the
foll owi ng exanples to highlight the problens that FM was havi ng
wWith the roofing systemon the building.

The first leak in the newy replaced roofing area
occurred | ess than three weeks after Blum conpleted the repairs
required by the Settlenent Agreenent. FM reported |eaks to
Schul l er on Septenber 8, 1993, and subsequently followed up this
report wwth a letter dated Septenber 21, 1993. A neeting was
hel d on October 14, 1993, at which Schuller allegedly agreed that
its designated roofing contractor, Blum would conduct certain
addi tional repairs, which are the sane repairs that were
supposedly addressed in Blum s original proposal which was

incorporated into the Settl enent Agreenent.
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Through the foll ow ng nonths of Novenber and Decenber,
Schuller did not conplete the repairs as agreed between the
parties at the October 14, 1993 neeting. FM contacted Schull er
on Novenber 2 and Decenber 1 and 6, 1993 to inquire into the
status of the repairs and to report additional |eaks. On
Decenber 15, 1993, Schuller sent a new roofing contractor, Saling
Roofing, to repair the roof.

A | og, kept by Saling Roofing, shows that Saling
visited FM's building on repair calls no less than 17 tines in
just over a year and a half, from Novenber 1994 to July 1996. * A
note produced by Schuller states that in Decenber 1995 Schul | er
told its designated roofing contractor, Saling Roofing, not to
service the roof of the building unless water was renoved.
Schul l er, however, allegedly did not informFM that Saling would
not service the roof unless the water was renoved.

FM contends that by 1996, Schuller's response had
becone so i nadequate that Schuller's Guarantee Services Unit, in
bl ock letters, told Schuller' local representatives to "DO
SOVETHING " FM alleges that Schuller, despite the request from
its Guarantee Services Unit, chose to do nothing. |ndeed, FM
contends that Saling Roofing infornmed it that Saling Roofing

could no longer repair the roof of the building at 375 Commerce

4. During the tinme that Saling Roofing serviced the building at
375 Conmmerce Drive, the building had four tenants: Vie de France
Bakery, Little Explorers Day Care Center, Jelyn/Ad dory, and
Rai nbow t he Copy Factory. Thus, the entries in Saling' s |og
refer to the tenants, not FM itself.

v



Drive. Apparently, Schuller did not informFM of this fact
directly.

Because of Schuller's alleged | ack of responsiveness,
FM hired its own roofer to conduct repairs over the Little
Expl orers Day Care Center because the | eaks were endangering the
children. After FM's own roofer conducted these repairs, FM
sent a letter dated October 11, 1996 to Schull er, requesting that
Schul l er present a plan to repair or replace the roofing system
On Novenber 14, 1996, Schuller responded to FM's letter. In
this letter, Schuller asserted that it fully intended to honor
its obligations under the Guarantee, but that FM nust first
rectify certain conditions (the ponding of water and rel ease of a
foreign substance on the roof by one of FM's tenants which was
al | egedl y attacking the nmenbrane of the roofing system on the
roof which were preventing the repairs of Schuller from
correcting the |eaks.

FM responded to this letter from Schuller by filing
suit in the Court of Comon Pl eas of Phil adel phia County,
Pennsyl vania. This action was then renoved to this Court on
January 21, 1997 by plaintiff.

In the conplaint, plaintiff alleges four causes of
action agai nst defendants: (1) breach of contract - the
Settl enent Agreenent; (2) breach of contract - the Guarantee; (3)
negligence; and (4) fraud. |In addition to these clains,
plaintiff sets forth six alternative causes of action: (1) breach

of contract; (2) breach of explicit warranty; (3) breach of
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inplied warranty; (4) negligent design, (5) breach of warranty
for a particular purpose; and (6) strict liability. These
al ternative causes of action were initially brought by FM
agai nst Schuller in the 1993 state action. FM argues that it is
entitled to reinstate these clains against Schull er because of
Schul l er's breach and repudi ation of the Settlenment Agreenent.
Schul l er presently noves for partial summary judgnent
against FM. In its notion, Schuller argues that FM's
negligence claimin Count Il should be dism ssed because (1)
this claimis properly a breach of contract claim (2) the
econom c-| oss doctrine bars recovery in tort, and (3) the statute
of limtations bars FM's negligence claim Schuller al so argues
that summary judgnent should be entered in its favor on Count |
because it did not breach the Settlenment Agreenent. Schuller
further contends that summary judgnent should be entered in its
favor on Count IV, plaintiff's fraud count, because (1) plaintiff
has failed to state a claimfor fraud, (2) the fraud claimis
barred by the statute of limtations, and (3) plaintiff has
failed to plead its fraud claimw th sufficient specificity.
Schul l er also contends that this Court should dismss
plaintiff's Alternative Counts because these causes of action
shoul d be pursued in the court in which the Settl enent Agreenent
was reached. |If the Court does not dismss plaintiff's
Al ternative Counts, Schuller asks the Court to enter summary
judgnent in its favor on Alternative Counts Ill and IV because

these inplied warranty clains are barred by the terns of the
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Guarantees. Schuller also argues that plaintiff's claimfor
puni tive danmages nust be di sm ssed because such danmages are not
avail able in a breach of contract case, and that plaintiff's
claimfor consequential damages are barred by the terns of the
Guarantees. Finally, Schuller argues that summary judgnent
shoul d be entered in its favor on Alternative Counts |V and VI
because these clains, sounding in negligent design and strict
liability, are also barred by the econom c-1o0ss doctrine. In
response, plaintiff generally argues that all of defendant's
argunents are without merit. The Court wll address the issues
rai sed seriatim

1. Sunmary Judgnent St andard

A review ng court may enter summary judgnent where
there are no genuine issues as to any material fact and one party
is entitled to judgnent as a matter of law. \Wite v.

West i nghouse Electric Co., 862 F.2d 56, 59 (3d Cr. 1988). "The

inquiry is whether the evidence presents a sufficient
di sagreenent to require subm ssion to the jury or whether it is
so one sided that one party nust, as a nmatter of |aw, prevai

over the other." Anderson v. Liberty Lobby, Inc., 477 U. S. 242,

249 (1986). The evidence presented nmust be viewed in the |ight
nost favorable to the non-noving party. 1d. at 59.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).
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The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the non-noving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the non-noving party, who nust
go beyond its pleading and designate specific facts by use of
affidavits, depositions, adm ssions, or answers to
interrogatories showng there is a genuine issue for trial. [Id.
at 324. Moreover, when the non-noving party bears the burden of
proof, it nust "nmake a show ng sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C. I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gr. 1987) (quoting Celotex, 477 U S. at 322).

Summary judgnent nust be granted "against a party who
fails to nmake a showi ng sufficient to establish the existence of
an el enent essential to that party's case, and on which that

party will bear the burden of proof at trial." \White, 862 F.2d

at 59 (quoting Celotex, 477 U.S. at 322). The non-novant nust
specifically identify evidence of record, as opposed to general
avernents, which supports his claimand upon which a reasonabl e
jury could base a verdict in his favor. Celotex, 477 U. S. at
322. The non-novant cannot avoid summary judgnent by
substituting "conclusory allegations of the conplaint . . . wth

conclusory allegations of an affidavit."” Lujan v. National

Wlidlife Found., 497 U.S. 871, 888 (1990). The notion nust be

deni ed only when "facts specifically averred by [the non-novant]

contradict "facts specifically averred by the novant." |d.
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[, Di scussi on

As an initial matter, this Court notes that the |aws of
t he Commonweal th of Pennsylvania will govern this instant action.
This case is before this Court pursuant to its diversity of
citizenship jurisdiction. 28 US.C 8§ 1332(a). The parties have
relied principally on Pennsylvania law in their pleadings. To
the extent that the law of a state other than Pennsyl vania coul d
control the resolution of these notions, the Court concludes that

i ssue has been waived by the parties, see Mellon Bank, N A V.

Aetna Business Credit, Inc., 619 F.2d 1001, 1005 n.1 (3d Cr.

1980), and that Pennsylvania | aw shall apply.
A Can Plaintiff Proceed under Tort or Contract Law?

Defendant's first argunent centers around the issue of
whet her plaintiff can assert both a tort claimfor negligence and
a breach of contract claim |In its menorandum of |aw in support
of its notion, defendant argues that because the "'gist' of
[plaintiff's negligence] claimis a breach of the Settl enent
Agreenent sounding only in breach of contract, not in tort,"
plaintiff's negligence claimshould be dismssed.

In response, plaintiff argues that its negligence claim
shoul d not be dismssed. Plaintiff maintains that its negligence
claimis based on Schuller's negligent supervision, selection,
and i nspection of Blums work, and on the negligent repair work
done by Schuller's agents, including Blum Plaintiff clains that

the gist of this claimis on the negligent conduct of Schuller
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and that the Settlenent Agreenent is collateral to this count of
t he Conpl aint because Schuller's actions were not directly
required by the Settlenment Agreenent. As such, plaintiff
contends that it can maintain its negligence claim

To begin, the Court notes that the Pennsylvania Suprene
Court has not as of yet adopted a test to be used in determning
whet her causes of action sound in contract or in tort. As a
federal court sitting in diversity, this Court nust predict what
t he Pennsyl vania Suprene Court would do. |In nmaking this
determ nation, the Court gives proper regard to the opinions of

Pennsyl vania's internediate courts. See Gty of Erie v. Guaranty

National Ins. Co., 109 F.3d 156, 159 (3d Gr. 1997).

Turning to Pennsylvania's internediate courts for
gui dance, the Court finds that Pennsylvania's law with respect to
this issue is very murky. Indeed, the Pennsyl vania Commonweal t h
Court has recently opined that this area of Pennsylvania lawis

conf used. G ode v. Mutual Fire, Marine, and |Inland | nsurance

Co., 154 Pa. Commw. 366, 623 A 2d 933, 934 (1993). After
examning the law with respect to this issue, this Court
certainly concurs wwth the Grode court's assessnent. Despite
bei ng presented with a confused state of law, this Court nust
attenpt to apply this lawto the facts of this case.

A recent decision by the Superior Court of Pennsylvania
has significantly clarified this confused state of law.  See

Redev. Auth. of Canbria v. Intern. Ins., 454 Pa. Super. 374, 685

A.2d 581 (1996). However, before the effect of the Canbria
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deci sion is discussed herein, the Court nust sunmmarize the state
of the law prior to this decision in order to put this discussion
inits proper context.

In G ode, the Commonwealth Court of Pennsyl vani a
summari zed an extensive decision of the District Court of New
Jersey, in which that federal district court set forth a cogent
and adm rabl e expl anation of the state of Pennsylvania |aw on

this question. Gode, 623 A 2d at 934 (citing Public Service

Enterprise Goup, Inc. v. Philadelphia Electric Co., 722 F. Supp.

184 (D.N. J. 1989)). In the Public Service case, defendant,

operating owner of a nuclear power plant, noved to dismss a
cl ai m brought by certain co-owners which was grounded in breach

of contract and tort in regard to a shut-down of the plant by the

Nucl ear Regul atory Comm ssion. The Public Service court first
noted that Pennsylvania |law is hostile to recovery of economc
| osses in tort, at least wwth respect to parties not in
contractual privity. [d. at 193-94.

Using this maximof |aw as a spring board, the Public
Service court next noted that the United States Suprene Court

decision in East R ver Steanship Corp. v. Transanerica Del aval ,

Inc., 476 U.S. 858, 106 S. Ct. 2295, 90 L. Ed. 2d 865 (1986),
whi ch held that when a party in privity of contract wth another
suffers an injury to a product itself, resulting in a purely
econom c |loss, there is no product liability cause of action.

Public Service, 722 F. Supp. at 195. 1In noting this decision,

the Public Service court explained that the Third Crcuit has
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predicted that the Suprene Court of Pennsyl vania woul d adopt East
Ri ver as the | aw of Pennsylvania. [d. at 195 (citing Al oe Coa

Co. v. Cark Equip., 816 F.2d 110 (3d Gr. 1987)). In addition,

t he Superior Court of Pennsylvania has applied the East River

rule in a manufactured product case. See REM Coal Co. v. dark

Equi p. Co., 386 Pa. Super. 401, 563 A 2d 128 (1989).

The Public Service court next pointed to what appeared

to be an extension under Pennsylvania Law of East Ri ver beyond

t he manuf actured goods cases, to professional services cases, in

PPG Indus., Inc. v. Sundstrand Corp., 681 F. Supp. 287 (WD. Pa.

1988). The Public Service court, however, distinguished PPG as

nost pl ausibly read as a products, rather than services case, and
found that no Pennsyl vania Suprene Court, had as yet even

di scussed the United States Suprene Court's East River decision

ld. at 211-12. In addition, the Public Service court stated that

it was reluctant, in the case before it, to extend East R ver's

node of analysis to a contract not governed by the Uniform
Commercial Code. [d. Thus, the court did not opine as to

whet her East River should be applied in the context of a services

cont ext di spute.

The Public Service court next noted a line of cases in

whi ch the Pennsyl vania courts have held that "a suit between
parties to a contract based on negligent breach of contract may
be brought in tort only when the plaintiff alleges inproper
performance of a contract, rather than nonperformance.”" G ode,

623 A 2d at 935 (citing Hrsch v. Mount Carnel Dist. Ind. Fund
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Inc., 363 Pa. Super. 433, 526 A 2d 422, 423 (1987)); see also
Raab v. Keystone Ins. Co., 271 Pa. Super. 185, 412 A 2d 638, 639

(1979). These cases have been titled the m sfeasance/ nonfeasance
cases; in these cases, the courts have determ ned whet her causes
of action sound in tort or breach of contract by exam ning

whet her the conpl aint all eges nonperformance of the contract or

m sperformance of the contract. As this Court will note bel ow,
this |ine of cases no | onger seens to be good law in

Pennsyl vani a.

The Public Service court next cited several deci sions

that allowed recovery of economic losses in tort for the

negligent provision of services, including Randall, Inc. v. AFA

Protective Sys., Inc., 516 F. Supp. 1122 (E.D. Pa. 1981) and

G abish v. Malvern Federal Sav. & Loan Assn., 358 Pa. Super. 282,

517 A.2d 547 (1986). In addition, the court noted that many
ot her states al so adhere to a distinction between contracts for
the sale of goods and those for the provision of services.

Public Service, 722 F. Supp. at 204.

A line of Pennsylvania cases, which were not discussed

by the Public Service court but are highly relevant for the

pur poses of the instant dispute, have held that a tort claimmay
be mai ntained only when "the wong ascribed to the defendant
[Is] the gist of the action, the contract being collateral."

Wod & Locker, Inc, v. Doran and Associates, 708 F. Supp. 684,

689 (WD. Pa. 1989) (citing Cosed Crcuit Corp. v. Jerrold

Electronics Corp., 426 F. Supp. 361, 364 (E.D. Pa. 1977)). The
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Pennsyl vani a Superior Court, recognizing that the Raab |ine of
cases are inadequate to determne the true character of a claim
has recently determned that for a claim"'to be construed as a
tort action, the wong ascribed to the defendant nust be the gist

of the action with the contract being collateral.'" Redev. Auth.

of Canbria, 685 A .2d at 590 (citing Phico Ins. Co. v.

Presbyterian Medical Services Corp., 444 Pa. Super. 221, 663 A 2d

753, 757 (1995)).

In reaching this decision, the Superior Court of
Pennsyl vani a stated that "a contract action may not be converted
into a tort action sinply by alleging that the conduct was done
wantonly." Phico, 663 A 2d at 757. In addition, the court
expl ained that "the inportant difference between contract and
tort actions is the latter lie fromthe breach of duties inposed
as matter of social policy while the forner lie for the breach of
duties inposed by nmutual consensus." 1d.

The inportance of the Phico and Canbria cases does not
necessarily lie in the court's analysis of the distinction
bet ween contract and tort actions, rather the inportance of these
cases is that the Superior Court of Pennsylvania has signified
its disapproval of the m sfeasance/ nonfeasance cases. |ndeed,
the Phico court explicitly stated that these cases are
"inadequate to determ ne the true character of a claim" 1d.
This Court finds that if the Pennsyl vania Suprenme Court was faced
Wth this question, it wuld also adopt the "gist of action" test

in lieu of the m sfeasance/ nonfeasance test.
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The Court reaches this conclusion primarily for the
reason that although the m sfeasance/ nonfeasance cases provide a
bright line test, "it is not difficult to inmagi ne many agreenent-
based conpl aints which may be characterized as sounding in tort
when they nore properly should be seen as contractual .” 1d. If
t he m sfeasance/ nonf easance rul e applied, one of the parties to a
contract could defeat the reasonabl e expectations of the parties,
who may have specifically contracted to limt their liability, by
bringing suit in tort to recover damages beyond that which was
negoti ated and agreed upon by the parties. The gist of the
action test allows courts to review the actual dispute in
question to determ ne whether, under the facts of that particul ar
case, the claimshould sound in tort or contract. Under this
test, a party cannot disrupt the expectations of the parties by
suppl anting their agreenment with a tort action that clains that
the party msperformed the agreenent in question.

In sum this Court finds that the Suprenme Court of
Pennsyl vani a woul d adopt the "gist of action" test to determ ne
whet her a cause of action can sound in tort or breach of
contract. |In addition, this Court finds, as it recently did in
anot her case, that Pennsylvania no longer will attenpt to
di stinguish a tort claimfroma breach of contract claimon the
basis that plaintiff alleges m sfeasance or inproper performance

of a service contract. See New Chenmic (U.S.), Inc. v. Fine

Ginding Corp., 948 F. Supp. 17, 20 (E.D. Pa. 1996) (Kelly, R,

J.).
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Applying the gist of the action test here, the Court
finds that plaintiff's claimsounds nore properly in breach of
contract, then it does in negligence. Plaintiff's negligence
claimnerely alleges that Bl umwas an agent of Schuller and that
repairs done by Bl um pursuant to the Guarantee and/or the
Settl ement Agreenment were done negligently. Because of Blunms
negligent repairs, FM alleges that the roofing system was not
made watertight as required by the Guarantees that had been
i ncorporated into the Settlenment Agreenent; this failure by
Schuller to make the roof water tight has allegedly damaged FM.

An exam nation of Counts | and Il of plaintiff's
conplaint indicates that it is this very sanme claim—that
Schuller has failed to nmake the roofing systemwaterti ght —t hat
forns the basis of plaintiff's breach of contract counts. This
obligation or duty to keep the roof watertight was only inposed
on Schul l er through the Guarantees. Wthout these Guarantees,
Schul | er woul d not have been obligated to nmake the roofing system
wat ertight, and thus, FM sinply would not have a claim It is
obvious to this Court that the "gist" of this claimis a breach
of Settlenent Agreenent and/or CGuarantee, sounding only in breach
of contract, not in tort. Therefore, the Court dism sses Count

111 of plaintiff's conplaint.?®

5. Because the Court grants summary judgnent in defendant's
favor on Count |1l of plaintiff's conplaint, the Court will not
address whet her the negligence claimis barred by the statute of
[imtations.
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Al t hough not explicitly raised by the defendant, the
Court also finds that plaintiff cannot assert their tort claim
sounding in fraud. This Court finds that the allegations set
forth in plaintiff's fraud count, and reiterated in its brief,
are sinply another way of stating its claimfor breach of

contract. See Public Service Co. of N.H v. Wstinghouse El ec.

Co., 685 F. Supp. 1281, 1290 (D.N. H 1988). Indeed, a close
review of plaintiff's fraud count denonstrates that the gist of
this count, as well as the action, is that defendant breached its
obligations under the Guarantees. Thus, the Court does not find
that the Guarantees are nerely collateral to the wong ascri bed
to Schuller under FM's fraud count.

I nstead, the Court finds that the obligations arising
out of the Settlenment Agreenent and/or Guarantees are central to
plaintiff's fraud count. In its fraud count, FM notes that
Schul l er had an obligation under the Settlenent Agreenent "to pay
for and supervise repairs sufficient to render the roofing system
of the building watertight.” (Conpl. 9 59). FM further states
that this obligation to nake the roofing systemwatertight arose
under the Guarantees. In its fraud count, FM clains that
Schul ler knew at the tinme that it signed the Settlenent Agreenent
that only the replacenent of the entire roofing system woul d nmake
the entire roofing systemwatertight. Thus, FM essentially
argues Schuller commtted fraud by failing to disclose the fact
that its proposal would never nake the roof watertight. As

stated inits brief, this non-disclosure of a nmaterial fact is
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the equivalent of the affirmation of a falsity, i.e., a
m srepresentation

Based on these allegations, it is clear that FM's
fraud claimis nerely another way of stating its breach of
contract clains. The breach of contract clains center around the
argunent that Schull er breached the contracts by failing to
repair the roofing systemto ensure that FM had a waterti ght
roof. FM's contention to nmake the roof watertight, through
repairs if necessary, arises directly out of the contract
di spute. FM's claimthat Schuller m srepresented the fact that
its repairs would nake the roof watertight are so intertw ned
with the obligations that flow fromthe Guarantees, the Court
cannot find that the Guarantees are collateral to plaintiff's
fraud count. Thus, the Court concludes that plaintiff's fraud
claimmnore properly sounds in contract then tort; thus, Count |V
of plaintiff's conplaint is disnissed.®

B. The Econom c Loss Doctrine

Schul l er also argues that plaintiff's negligence claim
is barred by the econom c-|oss doctrine. In general, the
econom c-1 oss doctrine "prohibits plaintiffs fromrecovering in
tort economc |losses to which their entitlenent flows only froma

contract." Duquesne Light Co. v. Westinghouse Elec. Corp., 66

F.3d 604, 618 (3d Cir. 1995). "The rationale of the economc

6. Because the Court has dism ssed plaintiff's fraud count, the
Court will not address defendant's other argunents which seek
dism ssal of plaintiff's fraud count.
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loss rule is that tort lawis not intended to conpensate parties
for | osses suffered as a result of a breach of duties assuned

only by agreement." Palco Linings, Inc. v. Pavex, Inc., 755 F

Supp. 1269, 1271 (M D. Pa. 1990). Conpensation for |osses
suffered as a result of a breached agreenent "requires an

anal ysi s of damages which were in the contenplation of the
parties at the origination of the agreenent, an analysis within

the sole purview of contract law. " Auger v. Stouffer Corp., No.

Cl V. A 93-2529, 1993 W. 364622, at *3 (E.D. Pa. 1993 Aug. 31.
1993). "In order to recover negligence, 'there nust be a show ng
of harm above and beyond di sappoi nt ed expectati ons evol vi ng
solely froma prior agreenent. A buyer, contractor, or
subcontractor's desire to enjoy the benefit of his bargain is not

an interest that tort lawtraditionally protects.'" Sun Co. V.

Badger Design & Constructors, Inc., 939 F. Supp. 365, 371 (E. D

Pa. 1996).

In Hartford Fire Ins. Co. v. Huls Anerica, Inc., 893 F

Supp. 465 (E.D. Pa. 1995), Judge Poll ack considered a case very
simlar to the one presently before this Court. |In that case,
the roof of a building owed by Al pha Housing and Health Care,
Inc., an insured of Hartford, failed. Hartford reinbursed Al pha
for its losses and then subsequently sued the manufacturer of the
roof and the architecture firm which had been hired to inspect
the building and report anticipated problens, to recoup its

| osses. Hartford sued the roof manufacturer in both negligence
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and strict liability for resulting water damage and interruption
of Al pha's busi ness.

Appl yi ng the econom c-1oss doctrine, Judge Pol |l ack
found that plaintiff's tort clains (strict liability and
negl i gence) for damages to the roof and relating to water danage
to the building and to the resulting interruption of Alpha's
busi ness were precluded. In the Hartford case, Hartford argued
that the water-danage and business interruption clains were not
precl uded because they represent damage to "other property"-that
is, property other than the roof itself. In rejecting this
argunent, Judge Pol |l ack stated that "when faced with the
guestion, the Pennsylvania Suprene Court w Il conclude that, at
| east within the comrercial context, the phrase 'other property’
does not include the type of property that one woul d reasonably
expect to be injured as a direct consequence of the failure of
the product at issue.” 1d. at 469. This Court agrees.

I n support of his conclusion, Judge Pollack cited to

the decision of N.Y. State Electric & Gas Corp. v. Westinghouse

Elec. Co., 387 Pa. Super. 537, 564 A 2d 919, 925-26 (1989), in
whi ch the Superior Court insightfully explained the reasoning for

the holding in East River:

[Where an all egedly defective product causes danmage
only to itself, and other consequential danages
resulting fromthe | oss of the use of the product, the
| aw of contract is the proper arena for redressing the
har m because in such a case the damages all eged rel ate
specifically to product quality and value as to which
the parties have had the opportunity to negotiate and
contract in advance. They have allocated the risk of
possi bl e types of | osses, and agreed on the |evel of
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quality that wll be given for the price demanded.
When the product fails to conformand only econom c
| osses result, the parties' recovery one against the
ot her for econom c |osses should be Iimted to an
action on that contract an no additional recovery in
negligence or strict liability is permtted.

Id. at 469 (citing Westinghouse, 564 A 2d at 925-26)." As noted

by Judge Pol |l ack, this reasoning essentially supports the
position that the "econom c-1oss doctrine precludes recovery in
tort for clainms that seek to recover damages for failed
comrerci al expectations . . . ." 1d. at 470.

In this case, the Court finds that the econom c-1o0ss
doctrine precludes recovery on plaintiff's negligence because it
seeks to recover for failed comercial expectations. FM
expected to receive a watertight roof which would protect its
bui l ding fromwater damage and allow it to continue to rent out
the space in the building without interruption. In addition, FM
must have al so expected that the waterti ght roof woul d protect

its tenants' property from damage. The roof failed to do so.

7. The Third Circuit, in Aloe, indicated that East R ver could

be read as resting on five considerations:
(1) when the defective product injures only itself the
reasons for inposing a tort duty are weak and those
limting renedies to contract |aw are strong; (2)
damage to the product itself is nost naturally
understood as a warranty claim (3) contract lawis
wel |l suited to commercial controversies because the
parties may set the ternms of their own agreenents; (4)
warranty |law sufficiently protects purchasers by
allowng themto obtain the benefit of their bargain;
and (5) warranty law has built-in [imtation on
[iability, whereas tort actions could subject
manuf acturers to an indefinite anount of damages.

Al oe Coal, 816 F.2d at 118.
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This clearly is a case of failed conmercial expectations. Thus,
FM's recovery is in contract, not tort.

FM makes three argunents agai nst why the econom c-1| oss
doctrine should not be applied in this case; the Court finds that
they are all without nerit. First, FM incorrectly argues that
t he econom c-1o0ss doctrine does not apply to a claimfor

negl i gence based on a service contract. In Sun Co., this court

applied the econom c-loss doctrine in a breach of services
contract case. Sun Co., 939 F. Supp. at 372 (citing many ot her
cases which applied the econom c-10ss doctrine to the breach of a
services contract). This Court agrees wth Judge Padova's
reasoning in Sun Co. and finds that the Pennsylvania Suprene
Court, if presented with the issue, would not hesitate to rule
that the econom c-1o0ss doctrine can be applied in a breach of
servi ces contract case.

The Court also rejects FM's argunent that Hartford is
i napplicable to the facts of this case because there is a claim
for water damages in the instant case. This argunent is
incredible in light of the fact that Judge Pol |l ack found that
Hartford's claimfor water damage to the building did not qualify
as "other property."” The Court wonders whether FM's counsel
even read Hartford.

Finally, the Court finds that the econom c-I oss
doctrine is applicable to this case even though FM cl ai ns | osses
for water damage to property owned by the tenants. As expl ai ned

above, the econom c-loss doctrine precludes clains for property
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t hat one woul d reasonably expect to be injured as a direct
consequence of the failure of the product at issue. In this
case, FM and Schul |l er nust have both reasonably expected that if
the roof was not watertight, any property in the building could
be injured by leaks. This is just plain common sense. Thus, the
Court finds that the phrase "other property” does not include
property owned by the tenants.

Because the Court finds that FM only clainms economc
| osses under its negligence claim the Court finds that the
econom c-| oss doctrine precludes recovery. Thus, Count Il of
plaintiff's conplaint is dismssed.?®

C._ Breach of the Settl enent Adreenent

Schul l er argues that this Court nust enter judgnent in
its favor on Count | of plaintiff's conplaint because FM cannot
denonstrate that there was a breach of the Settlenent Agreenent.
Schul l er contends that under the Settlenment Agreenent, it only
agreed to do two things: (1) pay $12,000 for repairs to the
"Damaged Roof" portion of the roof and (2) extend the expiration
date of the existing Guarantee to three different portions of the
roof. Schuller clains that it honored these two obligations. As
such, Schuller contends that there cannot be a breach of the

Settl ement Agreement. Schuller states that the only potentially

8. The Court also finds that Alternative Counts IV and VI,
soundi ng in negligent design and strict liability, are precluded
by the econom c-loss doctrine. Thus, the Court al so dism sses
Al ternative Counts |V and VI.
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viable claimthat FM possess is breach of the Guarantees that
may have occurred after the Settlenent Agreenent was signed.

In response, FM argues that it has alleged a valid
breach of the Settlenment Agreenent. To begin, FM contends that
the Settl enent Agreenent cannot be interpreted apart fromtwo
ot her crucial docunents: the Guarantees and the proposal of My
23, 1992, which was incorporated as Exhibit Ato the Settl enent
Agreenent. FM contends that the nost inportant part of the
Settl enent Agreenment was the transfer of the Guarantees into its
nanme fromthe Budd Conpany and the extension of the expiration
dates of the Guarantees on certain parts of the roof. FM
asserts that Schuller's continuing performance of its obligations
under the Guarantees was a critical elenment of the Settl enent
Agreement. FM clainms that Schuller's failure to live up to its
obligations under the Guarantees —by failing to provide FM wth
a watertight roof, and by failing to service the roof at all in
1996 —constituted a breach of the Settlenent Agreenent.

In addition to this alleged breach, FM cl ains that
Schul I er breached the Settl enent Agreenent when Blums efforts to
fix all roof defects failed. Attached to the Settl enent
Agreement was a proposal dated May 23, 1992, in which Blum stated
that it would nake certain repairs on both the | ower and upper
roof areas. FM also contends that M. Blumtestified at
deposition that it was his intent, under the proposal, to fix al
roof defects that he found, and that the purpose of the proposal

was to stop all leaks. FM contends that "[t]he failure of
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Blums repair work to render the building watertight violated
Schuller's obligation to repair the Damaged Roof of the
Facility," and thus constituted a breach of the Settl| enent
Agr eenent .

After carefully reviewing the Settl enent Agreenent, and
considering the parties' respective positions, the Court finds
that FM cannot state a valid claimfor breach of the Settl enent
Agreement. FM cannot point to one provision of the Settlenent
Agreement which was breached. Under the Settl enent Agreenent,
Schul l er agreed to bear the costs of |abor to repair the Damaged
Roof of the Facility and to supply nmaterial necessary to do the
work as outlined in the May 23, 1992 proposal. |ndisputably,
Schul l er conplied with these obligations.

Despite FM's intimations to the contrary, nowhere in
the Settlenment Agreenment did Schuller, in consideration of FM's
rel ease of any clains that it may have had agai nst Schull er,
agree that the repairs of Blum would nake the roof watertight.
The Settl enment Agreenent only contenplated that Schuller would
pay Blumto conduct the repairs. O course, the parties probably
hoped that the repairs would stop the | eaking. However, there is
sinply no provision in the Settl enent Agreenent that would
indicate that FM released its clains against Schuller only in
consideration for Schuller's promse that it would stop the
| eaki ng.

The question which arises at this point is: what did

FM get in consideration for releasing it clains against
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Schul ler? Beyond Schuller's pronmise to pay for Blums repairs,
FM received the exact protection it was |ooking for in the
future; Schuller transferred the Guarantees to FM and al so
extended the expiration dates on the Guarantees for certain
portions of the roof. Thus, if the repairs of Blum as
contenplated in the Settlenment Agreenent, did not work, FM could
request that Schuller repair the building to its watertight
condition as required by the Guarantees. |If Schuller did not
conduct the repairs, then FM could bring suit against Schuller
for breach of the Guarantees, which it has done. Although the
Court finds that in the Settlenent Agreenent, Schuller prom sed
to transfer and extend the CGuarantees, the Court does not find
that Schuller prom sed to nmake the roof watertight as
consideration for FM's release. The Settl enent Agreenent
clearly indicates that Schuller nerely prom sed to transfer and
extend these Guarantees, which it did. Although the Guarantees
state that Schuller wll nmake the roof watertight, nowhere is
this promse to make the roof watertight set forth as a covenant,
prom se, or obligation in the Settlenment Agreenent. Sinply put,
Schuller's prom se to make the roof watertight arises out of the
Guar antees, not the Settlenment Agreenment. Thus, there can be no
breach of the Settlenent Agreenent based on Schuller's failure to
meke the roof watertight. This failure only inplicates
Schuller's obligation to conduct repairs under the Guarantees.

I f Schuller fails to conduct these repairs, as FM all eges here,

then FM will have a cl ai mbased on the Guar ant ees.
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Hol ding the evidence in a |ight nost favorable to FM,
this Court finds that FM sinply cannot prove a breach of the
Settl enent Agreenment. Thus, the Court enters judgnent in favor
of defendant and against plaintiff on Count | of plaintiffs’
conpl ai nt .

D. Plaintiff's Alternative Causes of Action

In its conplaint, plaintiff seeks to reinstate, as
Al ternative Causes of Action, its clains against Schuller which

were originally asserted in Factory Market Inc. v. Manville Sales

Cor por ati on. FM clains that it is entitled to reinstate these

cl ai ms because Schul |l er breached the Settlenent Agreenent.
However, because the Court has concluded that FM cannot prove
that Schul |l er breached the Settl enent Agreenent, FM cannot
reinstate its clains against Schuller which were originally
asserted in the state court action. Thus, the Court dism sses
9

all of plaintiff's Alternative Causes of Action.

E. The Recovery of Consequential Damages

Schul l er contends that the Court nust strike
plaintiff's claimfor consequential damages because the
Guar antees at issue preclude such recovery. Al of the
Guarantees at issue contain the follow ng | anguage:

MANVI LLE AND | TS AFFI LI ATES WLL NOT BE LI ABLE FOR ANY

| NCI DENTAL OR CONSEQUENTI AL DAMAGES TO THE BUI LDI NG
STRUCTURE (UPON WHI CH THE ROOFI NG SYSTEM I S AFFI XED) OR

9. Because the Court dismsses plaintiff's Alternative Causes of

Action, the Court will not address whether plaintiff can assert
Alternative Counts IIl and V, sounding in breach of inplied
war r ant ee.
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| TS CONTENTS, LOSS OF TI ME OR PROFI TS OR ANY

| NCONVENI ENCE. MANVI LLE AND | TS AFFI LI ATES SHALL NOT
BE LI ABLE FOR ANY DAMAGES VWH CH ARE BASED UPON

NEGLI GENCE, BREACH OF WARRANTY, STRICT LIABILITY OR ANY
OTHER THEORY OF LI ABILITY OTHER THAN THE EXCLUSI VE

LI ABI LI TY SET FORTH I N THI S GUARANTEE. | NClI DENTAL AND
CONSEQUENTI AL DAMAGES SHALL NOT BE RECOVERABLE EVEN | F
THE REMEDI ES OR THE ACTI ONS PROVI DED FOR HEREI'N FAI L OF
THEI R PURPCSE

Schuller clains that this | anguage clearly precludes FM from
recovering any consequential danmages, including | oss of rents.

Al t hough the general rule is that a contract provision
elimnating liability for special, indirect or consequenti al

damages is valid and enforceable, see National Cash Reqgister Co.

v. Modern Transfer Co., Inc., 224 Pa. Super. 158, 302 A 2d 486,

491 (1973), other courts, albeit in the context of the U C C.,
have held that there are cases in which the court may find that

such a limtation is not enforceable. See, e.q., OGabai, Inc. v.

Auto Tell Services, Inc., No. CV.A 93-2855, 1994 W. 249766 (E.D.

Pa. June 1, 1994). 1In this case, FM argues, by analogy to the
UCC., that the damages limtation in the Guarantees shoul d not
be enforced because the renedy of repair that is provided for in
the Guarantees has failed of its essential purpose.

Al t hough FM may be correct in its position that the
repair remedy has failed of its essential purpose, the Court
finds that whether a renedy failed of its essential purpose may
be irrelevant for the purposes of determ ning whether a danmages

limtation will be enforced. In Chatlos, Sys. Inc. v. National

Cash Register Corp., 635 F.2d 1081 (3d Cr. 1980), the Third

Circuit addressed this sane issue, albeit in the context of the

31



U CC?™ In Chatlos, the Third Circuit noted that while several
cases have held that when a limted renedy fails of it purpose,
an exclusion of consequential danmages also fails, other cases
have held that the issue of preclusion is a separate matter. [d.
at 1086.

In resolving this matter, the Third Grcuit predicted
that the New Jersey Suprene Court would treat the consequenti al
damage di scl ai ner as an i ndependent provision, valid unless
unconsci onable. 1d. The court continued by stating that "[a]
contract may well contain no limtation on breach of warranty
damages but specifically exclude consequential damages.
Conversely, it is quite conceivable that some limtation m ght be
pl aced on a breach of warranty award, but consequenti al danmages
woul d be expressly be permtted.”" 1d. The court explained that
"[t]he limted renedy of repair and a consequential danmages
exclusion are two discrete ways of attenpting to limt recovery
for breach of warranty." 1d. "The forner survives unless it
fails of its essential purpose, while the latter is valid unless
it Is unconscionable."™ [|d.

This Court recognizes that the decision in Chatlos was
made in the U C C context, thus, a person could confortably

argue that its reasoning is not applicable here. Indeed, the

10. This Court nmust also note that the Third Crcuit was
applying New Jersey law in this case. This distinction, however,
is irrelevant because the provisions of the New Jersey Uniform
Commer ci al Code which were at issue in Chatlos are identical to
t he provisions contained in Pennsylvania' s version of the
Commer ci al Code.
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standard of unconscionability is drawn directly fromthe | anguage
of the U C.C. Likewi se, the standard of failure of its essentia
purpose is drawn fromthe | anguage of the Code. However, another
person could plausibly argue that the underlying rationale of the
Chatl os court can be applied in the non-U C.C. context. 1In

Chatl os, the Court noted that a contract may contain no
l[imtation on danmages, but contain a limtation on renedies, or
the contract could contain no limtation on the renedi es, but
contain a limtation on damages. In essence, the Court's
underlying reasoning —that the two nethods of limting recovery
are distinct and discrete —still applies in the non-U C C
context. Thus, if these two limtations are distinct, then it
woul d not be illogical to apply two separate standards to
determ ne whether the Iimtation should be enforced.

Thus, the threshold question which is posited at this
point in tine is what standard should the Court apply to
determ ne whether a contractual provision |imting damages shoul d
be enforced. Only after resolving this question can the Court
properly decide whether it should enforce the consequenti al
damages exclusion in this case. However, because the parties
have not fully briefed the issue as to what standard shoul d be
applied, the Court will not attenpt to resolve this inportant
issue at this tine.

F. Puni ti ve Damages

Under Pennsylvania |law, "punitive damages are not

recoverable in a breach of contract action." Adjusters, Inc. V.
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Conputer Sciences Corp., 818 F. Supp. 120, 122 (E.D. Pa. 1993).

FM clains that it is entitled to recover punitive damages under
its fraud and negligence clains. The Court, however, has

dism ssed plaintiff's fraud and negligence clains. Thus, the
Court nust also strike FM's claimfor punitive damages.

| V. Concl usi on

Accordingly, for the foregoing reasons, defendant's
notion for partial sunmary judgnent is granted in part and denied
in part. Defendant's notion is granted to the extent that it
seeks dism ssal of Counts I, Ill, and IV and all of the
Al ternative Causes of Action in plaintiff's complaint. In
addi tion, defendant's notion is granted to the extent that
def endant seeks to strike plaintiff's claimfor punitive danmages.
Defendant's notion is denied in all other respects.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FACTORY MARKET, | NC. : ClVIL ACTI ON
Plaintiff, :
V.
SCHULLER | NTERNATI ONAL | NC. ,
Def endant. NO. 97- 0435

ORDER
AND NOW this day of August, 1997, upon

consi deration of defendant's Mtion for Partial Sunmary Judgnent,
and plaintiff's response thereto, it is hereby ORDERED t hat said
Motion is GRANTED in part and DENIED in part. |IT IS FURTHER
ORDERED that Counts I, 111, and IV of plaintiff's Conplaint are
DISM SSED with prejudice. |IT IS FURTHER ORDERED t hat all
Al ternative Causes of Action in plaintiff's Conplaint are
DISMSSED. IT IS FURTHER ORDERED that plaintiff's claimfor
punitive danmages is STRICKEN with prejudice.

AND I T IS SO ORDERED.

Cl arence C. Newconer, J.
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