IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TOTAL CONTAI NVENT, | NC. : CIVIL ACTI ON
V.

KEI TH OSBORNE, BUFFALO

ENVI RONMENTAL PRODUCTS CORP. ,

| NTELPRO CORP., and OPW FUELI NG

COVPONENTS, DI VI SI ON OF DOVER :

CORPORATI ON : NO 96-7241

VEMORANDUM AND ORDER

Ful lam Sr. J. July , 1997

Plaintiff has filed a notion to "alter or anend" the
j udgnment which was entered in this case on May 20, 1997.

Under the terns of the Settl enent Agreenent, the Osborne
G oup owned the patent, but granted a virtually exclusive |icense
to the plaintiff. The Osborne G oup could grant other |icenses
only with the consent of plaintiff, but could practice the patent
itself, and could transfer its rights to a successor, so |long as
t he successorshi p was achi eved by the transfer of substantially all
of the OGsborne G oup's assets or stock (at |east 90 percent).

I f plaintiff had consented, the Gsborne G oup woul d have
licensed OPWto practice the patent, and would al so have had the
right to continue practicing the patent itself. 1In the May 20th
judgnent, | ruled that plaintiff had not given its consent to a
I i censi ng arrangenent between t he Gsborne Group and OPW but | al so
ruled, consistent with the plain nmeaning of the Settlenent

Agreenment, that OPWcould acquire the Gsborne Goup's rights by



purchasing its assets or stock (so long as the OGsborne Goup did
not continue in business).

Since the Gsborne Goup had the clear right to sell its
busi ness to anyone it chose (so long as the purchaser was not
al ready a "manufacturer" as defined in the Settl enent Agreenent),
and had the right to assign its rights under the Settlenent
Agreenment to any such purchaser, OPW as the chosen purchaser wl |,
upon acquisition of the GOsborne Goup's assets or stock have
precisely the sanme rights as the Osborne Goup itself had. OPW
will, of course, be subject to the sane restrictions on |licensing
and transfer as the Gsborne G oup.

The May 20t h j udgnent alsoreflects ny ruling that, since
OPWwas acquiring the Gsborne G oup's rights, plaintiff's clains of
patent infringenent had becone noot. It was therefore appropriate
to dismss plaintiff's patent clainms with prejudice. O course,
t he judgnent speaks only as of the date of its entry: If it should
| ater devel op that OPWno | onger has the |awful right to practice
t he patent, plaintiff would be free to sue for infringenent at that
tinme.

Plaintiff's Motionto Alter or Arend t he Judgnent w || be

deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
TOTAL CONTAI NVENT, | NC. : CIVIL ACTI ON
V. :
KEI TH OSBORNE, BUFFALO
ENVI RONMENTAL PRODUCTS CORP.
| NTELPRO CORP., and OPW FUELI NG

COVPONENTS, DI VI SI ON OF DOVER :
CORPORATI ON ; NO 96-7241

ORDER

AND NOW this day of July, 1997, upon consi deration
of the plaintiff's Mdtion to Alter or Amend the Judgnent and the
def endants' response, | T IS ORDERED.

That the notion is DEN ED.

John P. Fullam Sr. J.



