IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL NANOPOULOS : CIVIL ACTI ON
V.
LUKENS STEEL COVPANY : NO. 96- 6483

VEMORANDUM AND ORDER

FULLAM Sr. J. JULY , 1997

The defendant has filed a notion for sunmmary judgnent in

this action for alleged violations of the Fam |y and Medi cal Leave

Act (FMLA), 29 US C 82601 et seq., the Americans Wth
Disabilities Act (ADA), 42 U S C. 812101 et seq., and the

Pennsyl vani a Humans Rel ati ons Act (PHRA), 43 P.S. 8951 et seq. The
parties have provided the Court with an extensive sunmary j udgnent
record and were afforded an opportunity for oral argunent.
Plaintiff began his enpl oynment with Lukens Steel in 1973.
He was termnated in January 1995. Plaintiff asserts that, in
firing him the defendant violated all three of the af orenenti oned
statutes. Accordingto plaintiff, he was suffering froma "serious

health condition,” and is entitled to the protection of the FMA,

he was suffering froma "disability,” and was fired in viol ati on of
the ADA because of that disability; and he was discrimnated
agai nst because of his disability in violation of the Pennsyl vani a
statute.

It is undisputed that the plaintiff had accunul ated a

hi ghly unsatisfactory disciplinary record during his tenure with



Lukens. He had frequently been disciplined for violating conpany
rules, primarily with respect to failing to report for work
W t hout providing his enployer with tinely notice of his intention
to be absent. Eventually, in 1992, matters had reached a criti cal
st age. It was clear that the defendant had anple grounds for
di scharging plaintiff at that tinme but, at the request of plaintiff
and his wunion representative, the defendant agreed to give
plaintiff one final chance to nend his ways. The parties entered
into a witten "last chance" agreenent, which provided that any
further violation wthin the next three years would automatically
result in imediate di scharge.

In Cctober 1994, plaintiff suffered ajob-related injury
inafall froma ladder. H s injuries included a fractured thunb
and post-concussi on syndrone. He had also, either as a result of
t hat acci dent or an aggravation of an earlier injury, experienced
back probl ens. Plaintiff was awarded workers' conpensation
benefits, and did not return to work at Lukens until Decenber 20,
1994. Because of nedical restrictions, plaintiff was assigned
light duty.

Plaintiff reported for work, and perforned the assigned
light duty (apparently, answering the tel ephone and sweepi ng up)
for two days, Decenber 20th and 21st, 1994. Plaintiff was
scheduled to return to work at 7:00 a.m on Decenber 22nd. In
accordance with his usual routine, and fully intending to report
for work on that day, plaintiff arose sonetine between 4:00 a. m

and 4:30 a. m, had coffee, and engaged in a dice gane with a friend
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w th whomhe shared a house. Plaintiff's wife, aregistered nurse,
was working the night shift, and was not due hone wuntil
approxi mately 9:00 a. m

At some point, either after engaging in the dice contest
for sone tine (as testified by plaintiff on deposition), or
i mredi ately upon awakening (as reported to the conpany's nedi cal
personnel later that norning), plaintiff experienced nunbness in
his arnms, and concluded that he woul d be unable to work that day.
It was not wuntil 6:15 a.m that plaintiff telephoned his
supervi sor, informng that gentl eman t hat he woul d not be reporting
for work that day, but would go directly to the di spensary at the
pl ant .

Plaintiff did not imediately proceed to the plant.
Plaintiff and his brother, and the dice-playing friend, were still
at the house when plaintiff's wife returned fromher work at about
9:00 a.m Shortly thereafter, plaintiff's brother drove plaintiff
to the plant (according to the brother) or plaintiff drove hinself
to the plant, acconpani ed by the brother (according to plaintiff).
At the dispensary, plaintiff conplainedtothe doctor in attendance

about his armnunbness. The doctor concl uded that plaintiff should

not work that day. According to the doctor, plaintiff was
exhibiting signs of severe anxiety, in addition to the arm
nunbness. Perhaps nore inportant, the doctor clainms to have

detected a strong odor of alcohol on plaintiff's breath.
It is undisputed that, in addition to advising plaintiff

toreport to his own doctor for further exam nation concerning his
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ar m nunbness, defendant's nedical director requested plaintiff to
report to the security office for a breathalyzer test-- this in
view of the strict conpany policy against permtting any enpl oyee
to work if al cohol-inpaired.

Plaintiff agreed to take the breathal yzer test but, after
| eaving the dispensary, changed his mnd and visited the union
office, tofind out if he could be required to take a breathal yzer
test. On the theory that, since plaintiff had not been, and woul d
not be, working that day, the union representative advi sed hi mt hat
t he conpany coul d not conpel a breathalyzer test. Plaintiff left
the prem ses without submtting to a breathal yzer test. Plaintiff
did not return to work the followi ng day, nor did he notify the
conpany of his intention to remain off-duty.

The conpany took the position that his | ate phone call on
the 22nd, and his failure to provide any notice on Decenber 23rd,
constituted violations which triggered the automatic discharge
contenplated by the "last chance" agreenent. A disciplinary
hearing was convened, at the end of which plaintiff was finally
di schar ged.

Def endant argues that plaintiff cannot succeed under the
FMLA because his own conpl aints to the nedi cal director on Decenber
22nd, and the totality of information avail able to the defendant at
the tinme of the discharge, did not establish a "serious health
condition" sufficient to trigger the protection of the FMLA. The
interimregulations in effect at the tine of plaintiff's di scharge

defined a "serious health condition" as
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anillness, injury, inpairnment or physical or nental
condi tion that involves:

(1) Any period of incapacity or treatnment in connection
Wi th or consequent to inpatient care (i.e., an
overnight stay) in a hospital, hospice, or
residential nedical care facility;

(2) Any period of incapacity requiring absence from
wor k, school or other daily activities, of nore
than three calendar days, that also involves
continuing treatnment by (or under the supervision
of) a health care provider; or

(3) Continuing treatnent by (or under the supervision
of) a health care provider for a chronic or |ong-
term health condition that is incurable or so
serious that, if not treated, would likely result
in a period of incapacity of nore than three
cal endar days; or for prenatal care.

"Continuing treatnment by a health care provider”
means one or nore of the follow ng:

(1) The enployee or famly nenber in question is
treated two or nore tinmes for the injury or illness
by a health care provider. Normally this would
require visits to the health care provider or to a
nurse or physician's assistant under direct
supervi sion of the health care provider

(2) The enployee or famly nenber is treated for the
injury or illness two or nore tinmes by a provider
of health care services ... or ... on at |east one
occasi on which results in a reginmen of continuing
treat ment under the supervision of the health care
provider -- for exanple, a course of nedication or
therapy -- to resolve the health condition.

(3) The enployee or famly nmenber is wunder the
continuing supervision of, but not necessarily
being actively treated by, a health care provider
due to a serious long-termor chronic condition or
di sability which cannot be cured...

29 CF.R 8825.114 (1994).
There is no evidence that plaintiff's arm nunbness

required continuing treatnent or that it resulted in a period of



i ncapacity of nore than three days. Gving plaintiff the benefit
of the doubt, however, and assum ng that there may be a |l egiti nate
di spute of fact as to the exi stence of a serious health condition,
| am neverthel ess persuaded that, as a matter of law, plaintiff's
FMLA claimfails. The interimregulations state: "It is expected
that an enployee will give notice to the enployer within no nore
than one or two working days of |earning of the need for |eave,
except inextraordinary circunstances.”" 29 C. F. R 8825. 303 (1994).
Plaintiff never requested nedical |eave. More inportantly,
plaintiff had been returned to light-duty work which he was
apparently able to performfor two days at | east, and not hi ng whi ch
occurred thereafter would have put the defendant on notice of a
condition which would trigger the FMA Plaintiff hinself has
stated that his arm nunbness subsided the sane day it appeared.
Wth respect to the Americans Wth Disabilities Act
claim this case is remarkable for the fact that the principal
"disability" now asserted on behalf of plaintiff is an alleged
cognitive defect. Plaintiff is dyslexic, apparently, and has
al ways had difficulty reading and witing. Allegedly, he overcane
these difficulties primarily through developing an excellent
menory. |In recent nonths, however, plaintiff has al so sustained
menory deficits and has trouble renenbering even recent events.
For present purposes, it wll be assuned that the nenory loss is
entirely traceable to the Oct ober 1994 concussion, although it was
first disclosed after this suit was filed. In addition to the

cognitive difficulties, plaintiff also, as noted above, sustained
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a fractured thunb and back probl ens.

In order to state a prima facie case under the ADA,

plaintiff nmust show. (1) that he is a disabled person within the
meani ng of the statute; (2) that he is qualified, with or w thout
reasonabl e accommodati on, to performthe essential functions of his

job; and (3) that he was term nated because of his disability. See

McNemar v. The Disney Store, Inc., 91 F.3d 610, 619 (3d Cr. 1996),
cert. denied, 117 S. C. 958 (1997). Asina Title VII case, once

plaintiff has established his prima facie case, the burden shifts

to the def endant, who nust proffer alegitimte, nondi scrimnatory
reason for the adverse enploynent action. |f defendant does so,
plaintiff nust cone forth with evidence that to show that the

proffered reason is pretextual. See Texas Dept. of Community

Affairs v. Burdine, 450 U. S. 248, 252-53 (1981); MDonnell Dougl as

Corp. v. Green, 411 U. S. 792, 802 (1973). This may be acconpli shed

either by discrediting the proffered reason, or by adducing
evi dence that discrimnation was nore |ikely than not a notivating

or determ native cause of the enploynent action. See Fuentes v.

Perskie, 32 F.3d 759, 764-65 (3d Gir. 1994).

Plaintiff, however, has failed to establish -- directly
or circunstantially -- any causal relationship between his alleged
disability and the di scharge decision. There can be no doubt that
t he defendant has advanced valid, non-discrimnatory reasons for
firing plaintiff: he violated the "last chance" agreenent. And
plaintiff cannot establish that the stated basis for the

di sci plinary decision was pretextual. Indeed, on this record, no
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rational jury could find discrimnation.

The nost that can be said is that, but for plaintiff's
uni que position as vul nerabl e to i nedi at e di scharge because of his
earlier infractions, a nore synpathetic enployer mght (at least in
t he absence of reason to suppose that plaintiff had been dri nki ng)
have excused the technical violation of the two-hour requirenent
for advance notice of prospective absence. But, given the fact
t hat defendant's nedical director had i nfornmed the defendant that
he had detected a strong odor of alcohol (an assertion which the
deci si on-makers had no reason to disbelieve), and given the fact
that plaintiff admttedly failed to submt to a breathal yzer test,
and given the fact that on an earlier occasion plaintiff had
simlarly refused to conpl ete a breathal yzer test, norational jury
could conclude that the stated reason for firing plaintiff was a
pretext for discrimnation. The |aw does not require that an
enpl oyer be synpathetic, only that it not engage in unlawf ul
di scrim nation.

Def endant's notion for sunmary judgnent wi Il therefore be

granted. An Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL NANOPOULOS : CIVIL ACTI ON
V. :
LUKENS STEEL COVPANY : NO. 96- 6483
ORDER
AND NOWN this day of July, 1997, IT |'S ORDERED:

1. Def endant's notion for summary judgnent i s GRANTED
2. This action is D SM SSED W TH PREJUDI CE

John P. Fullam Sr. J.



