IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

V. K. PRASANNA KUVAR PH. D. , : CIVIL ACTI ON
Plaintiff, :

TEMPLE UNI VERSI TY CANCER CENTER 5 NO. 95-7832
TEMPLE UNI VERSI TY SCHOOL OF MEDI Cl NE

and
SAL|I CK HEALTH CARE, | NC.,

Def endant s.

VEMORANDUM AND ORDER

Yohn, J. August , 1997

Plaintiff, V.K Prasanna Kumar, has filed this Title
VIl enploynent discrimnation action agai nst defendants Salick
Health Care, Inc. ("Salick"), Tenple University Cancer Center and
Tenpl e University School of Medicine (collectively "Tenple"), * on
t he basis that defendants unlawfully discrimnated agai nst him
because of his national origin. Pending before the court are
Salick and Tenple's notions for sunmary judgnent. For the

foll owi ng reasons, defendants’ notions wll be DEN ED

! Tenpl e concedes that the Cancer Center and the School
of Medicine are divisions wthin Tenple University of the
Commonweal th System of Hi gher Education and are not separate
corporate entities.



| . STANDARD OF REVI EW

Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any nmaterial fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.
56(c). Upon a notion for summary judgnent, the non-noving party,
to prevail, nust “make a showi ng sufficient to establish the
exi stence of [every] elenent essential to that party’'s case, and

on which that party will bear the burden of proof at trial.”

Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). 1In
eval uati ng whet her the non-noving party has established each

necessary elenent, the court nust grant all reasonabl e inferences

fromthe evidence to the non-noving party. See Matsushita Elec.

I ndus. Co. v. Zenith Radio Corp., 475 U. S. 574 (1986). “Were

the record taken as a whole could not | ead a reasonable trier of
fact to find for the non-noving party, there is no ‘genuine issue

for trial.”” 1d. at 587.

1. FACTS
A. Relationship Anbng Tenple, CCC & Salick

Tenpl e's Cancer Center is an outpatient facility which
provi des conprehensive diagnosis, treatnent and other services

related to cancer. The operation of the Cancer Center is governed



by a managenent agreenent anong Tenpl e, Conprehensive Care

Centers, Inc., (“CCC), and Salick. ( Managenent Agreenent Anong

Tenple, CCC & Salick, at 1-2, 39). Pursuant to the agreenent,

Tenpl e owns the Cancer Center, but CCC nmanages and devel ops it as

an i ndependent contractor. ( Managenent Agreenent, at 1); (Scanlon

Dep. at 4-5). CCCis responsible for the hiring and firing of al
Cancer Center personnel except nedical staff, interns, residents

and fellows. (Mnagenent Agreenent, at 15). Salick agreed to

guarantee all of CCC s obligations under the agreenent.

(Managenent Agreenent, at 2, 39).

B. Kunar’'s Enploynent Rel ationship with Salick & Tenpl e

Kumar, who is of Indian national origin, is a physicist
with a Ph.D., not an MD. From Septenber, 1992 to June, 1994, he
was enpl oyed as Chi ef Physicist of the Departnent of Radiation
Oncol ogy at the Cancer Center.

He was interviewed for the position of Chief Physicist
by Dr. Scanlon, the Executive Director of the Cancer Center and
Vi ce-President of Salick’s Md-Atlantic Region, and Dr. Patrick
Thomas, a physician and Chairperson of the Departnent of
Radi ati on Oncol ogy at Tenple. (Thomas Dep. at 16-17).

I n an August 13, 1992 letter, Scanlon offered Kumar the
position of Chief Physicist at the Cancer Center. The offer

letter was witten on stationary with "Tenple University



Conpr ehensi ve Cancer Center" |etterhead and was signed by Scanl on
as a Salick Vice-President. (T-2). On the sane date, Thonas
wote Kumar a letter offering hima faculty appointnent in the
Department of Radiation Oncol ogy at Tenple University School of
Medicine. It was witten on stationary with "Tenple University-
Tenpl e University Hospital-Departnent of Radiation Oncol ogy"

| etterhead and was signed by Thomas. (T-1). Scanlon’s offer said
it was “[b]ased on [ Kumar’s] conversation with Dr. Thomas” (T-2);

Thomas’ offer was based on “our discussion and Dr. Scanlon’s
offer.” (T-1).

According to Scanlon’s deposition, Kumar was to be
hired as an exception to the general rule that all non-physicians

were to be hired by Salick and that all physicians were to be

hired by Tenple. In this regard, Scanlon testified as foll ows:
Q Do you know what his title was or his degree?
A:. Ph.D.
Q Now, in that capacity he was enpl oyed by whonf
A: The university.
Q And he was also a nenber of the faculty; is that
correct?
A: He had atitle with the faculty, yes.
Q Was that on the sane | evel as a physician . . .?
A: No. It was an exception to our general policy.
Q Can you expl ain that exception?

A: Dr. Thomas and Dr. Kumar asked that in the
recruiting of a Chief Physicist that that person have
faculty privileges beyond the university faculty. W
agreed to do that and to reinburse the university for
t hat sal ary.



Q Is the exception the fact that it will [sic] faculty
or is it the exception that he’s not a physician?

A: The exception was that both the chairman of the
departnment and the candidate at that tine requested

t hat arrangenent.

Q That a person be engaged by Tenple for which
engagenent it woul d be funded by Salick?

A: Correct.

(Scanl on Dep. at 8-10).

Kumar started work on Septenber 28, 1992, pursuant to a
contract ending June 30, 1993. Renewal of Kumar’'s contract was to
be based on 1) satisfactory perfornance as determ ned by the
Chai rperson of the Department, 2) programrmatic needs, and 3) the
avai lability of financial support. (T-3). On February 23, 1993,
Kumar’s contract was renewed through June, 1994. (T-3) (signed by
Myers on Tenple | etterhead).

Because Kunar’s position involved the provision of
nmedi cal care, he was supervised by Tenple' s nedical staff. In
this regard, Kumar's direct supervisor was Thomas. (Thonas Dep.
at 28, 37). However, Salick supervised the technical, nmanageri al
and adm nistrative aspects of Kunmar’s position. Kunmar's requests
for business travel, educational training, and equi prment and
t ext book purchases were handl ed by Salick. Mreover, since his
position was funded by Salick, it determ ned Kumar's sal ary and
raises. Wth regard to these issues, Kumar was supervi sed by

Scanl on. (Thomas Dep. at 37).



C. Kunar's Rel ationship with Scanl on

During the course of Kumar's enploynent as Chief
Physi ci st, Scanlon and Kumar had nmany di sagreenents. A constant
source of friction was Kumar’s attendance at professional
nmeetings and his conpensation for business and professional
expendi tures.

For exanple, in Novenber, 1992, Kumar requested that he
be sent to St. Louis to attend a "CM5" training conference.
However, Scanlon rejected this request because he believed that
there were people at the hospital who could adequately train
Kumar. (K-7).

In July, 1993, Kumar requested that he be allowed to
attend the AAPM national convention in Washington, D.C., a yearly
nmeeting of physicists. This tine, Scanlon rejected Kunmar's
request "due to budget restrictions."” (S-7, T-16-18). Scanlon’s
rejection infuriated Kumar because anot her physicist in the
departnent, who was not Indian, was allowed to attend simlar
conferences in New Oleans and in RRo De Janeiro, Brazil. (S
7) (Kurmar’s handwitten notes).

On a related note, Kumar quarreled with Scanl on over
Scanlon’s refusal to fund Kumar’s nenbership in various
pr of essi onal associations and to provide Kumar with his own

secretary and conputer. (T-28).



Kumar and Scanl on al so di sagreed about what
adm ni strative matters were to be handl ed wi thout the
intervention of Thomas and the nedical staff. For exanple, in
February, 1993, Scanlon was upset with Kumar because Kumar
invited Thomas to attend an adm nistrative neeting. 1In a
strongly worded nmeno to Kumar, Scanlon stated: "I was very
di sappoi nted that you extended an invitation to Dr. Thomas to a
meeting that | arranged for you and John Wiite # . . . | don't
expect that you would be so presunptuous to repeat this
performance."” (T-4). Kumar responded with a letter of his own in
whi ch he stated that he would invite Thomas to any neeting where
he believed Thomas’ “invol venent [would be] valuable.” (S-18).

Kumar and Scanl on al so cl ashed over salary and pay
raises. |In August, 1993, Scanlon authorized a pay raise of one
and one-half percent for Kumar. According to Kumar, this was
three to four percent |less than the raises received by other non-
| ndi an physicists and technicians in the departnent. (T-19).
Kumar regi stered his unhappi ness about this matter in the August

20, 1993 letter to Scanlon. (T-19).

D. Kunmr's Performance Probl ens

According to the record, there were several problens

2 John Wiite was an enpl oyee of Sali ck.



with Kumar’s performance as Chief Physicist. Thomas testified
that several nenbers in Kumar’s departnent conplained to himthat
Kumar was a slow, indecisive and uninspiring |eader and Thonas

hi nsel f agreed. (Thomas Dep. at 18-20). He testified that Kumar
“was sl ow but conpetent and | acked confidence and | acked a | ot of
personal skills.” (Thomas Dep. at 25). Scanlon confirnmed Thomas’
testinony as to the conplaints of other nenbers of the departnent
and Scanlon also testified that he believed that Kumar’s

performance as Chief Physicist was poor. (Scanlon Dep. at 22).

E. Derogatory Coments Made by Scanlon to Kunar

According to Kumar, Scanlon nade five derogatory
remarks to Kumar during the course of Kumar’'s enpl oynent as Chi ef
Physicist. The first remark came in October, 1992 and invol ved
the departnent’s |inear accel erator machi ne. Wen Kumar advi sed
Scanl on that the machi ne was broken, Scanlon all egedly asked
Kumar if it was “beneath him beneath his Indian dignity to go on
hi s hands and knees [] under the machine in order to see the
problem” (Kumar Dep. at 39).

The second remark occurred when Kumar asked Scanlon if
he could attend the conference in St. Louis. During the
conversation, Scanlon allegedly said to Kumar, “What do you have
in that Indian brain of yours?” (Kumar Dep. at 43).

The third derogatory remark occurred at the February,



1993 neeting attended by Kumar, Scanlon, Wite and Thomas. After
Scanl on ordered everyone except Kumar to | eave his office,
Scanl on allegedly said to Kumar, “You Indian.” (Kumar Dep. at
52).
The fourth incident, which occurred around Novenber,
1993, again involved the |Iinear accelerator. However, it did not
involve a direct coment to Kumar. |nstead, according to Kumar,
Thomas rel ayed to Kumar that Scanlon had said to Thomas, “that
| ousy Indian has screwed up the machine.” (Kumar Dep. at 55).
The fifth derogatory remark occurred at or about the
time Kumar’s position at Tenple was term nated. According to
Kumar, when Kumar approached Scanlon to discuss Salick s refusal
to fund his position of Chief Physicist, Kumar was told by

Scanlon to “take his Hi ndu ass out of here.” (Kumar Dep. at 56).

F. Kunar’'s Conpl ai nts

According to the record, Kumar often conplained to
Thomas about Scanlon's refusal to pay for Kumar's nenbership in
prof essi onal societies, his refusal to sponsor Kumar's trip to
Washi ngton, D.C. for the AAPM conference, and his failure to
provide Kumar with an office conputer and secretary. (Kumar Dep
at 42-44, 48, 58); (T-4, T-9, T-16-19, T-22, T-28).

As for the discrimnatory conduct, Kumar clains that he

conpl ai ned to Thomas on several occasions. (Kumar Dep. at 42-50,



55, 58-59, 148, 155-156, 182-184; Thomas Dep. at 62-65; K-22, T-
18-22, T-28). After reviewing this evidence in the |ight nost
favorable to Kumar, the court can point to only three incidents
where Thomas may have been notified of Scanlon’s national origin
di scrimnati on.

The first involved Scanlon’s second derogatory remark.
Al t hough he did not tell Thomas the exact words involved, (*Wat
do you have in that Indian brain of yours?’) (Kumar Dep. At 43),
Kumar stated that he conplained to Thomas that Scanl on “does not
allowne to go to St. Louis, that he was very deneani ng and he
insulted me and ny national origin.” (Kumar Dep. at 43). Thomas
stated that as a result of this incident he would attend al
future neetings between Kumar and Scanl on and Kumar testified
that he was satisfied wwth this renmedial action. (Kumar Dep. at
45- 46, 153-156).

The second incident occurred in August, 1993, when
Kumar wote a letter to Scanlon in which he conpl ained of the
amount of his salary increase, his |lack of authority over other
departnment enpl oyees and his not receiving a secretary and
conputer. The last word in the letter calls Scanlon's treatnent
of him"discrimnatory." It was copied to Dr. Macdonal d, the
Medi cal Director, Thomas, Dr. Myers, the Dean of the Medica
School, and Dr. Ml nud, the Vice-President of the Health Sciences
Center. (T-19).
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The third incident occurred in Novenber, 1993. In
response to Scanlon’s alleged coment to Thonas that the “Iousy
I ndi an has screwed up” the |inear accel erator machine, Kumar told
Thomas that Scanl on had nade ot her deneani ng remarks about his
national origin in the past. (Kumar Dep. At 55, 58). He also
wote to Thomas: “I was appalled to hear that Bob Scanl on stated
that ‘that | have been screwing up the Varian |inear
accelerator’! It is so outlandish a remark that | feel that I
shoul d confront himto offer proof or refrain from nmaking such
irresponsi ble remarks.” (T-22)(Kumar Dep. 55, 58). The letter

did not make nention of the “lousy Indian” comment. ?

G Kumar's Ternmi nation

I n Decenber, 1993, Scanlon wote a letter to Kunar
stating the foll ow ng:

Pl ease accept ny personal thanks for all your help in
1993. Your efforts are very nmuch appreciated in the
Center’s continued service to our patients. :

| fully recognize that our achievenents as a conpany
are a direct result of the energy and efforts of each
and every enpl oyee. You have been and are essential to
t he conpany’ s success.

(T-25).

®At two other parts of his deposition, Kumar nentioned
telling Thomas about Scanl on’s conduct. However, that testinony
appears to be just a summary of the three communi cati ons between
Kumar and Thonmas di scussed here. (Kumar Dep. at 148, 156).

11



Neverthel ess, in February, 1994, in a letter to Thonas
Freitag, the Associate Dean for Adm nistration, Scanlon stated
that Salick no |longer believed it appropriate to continue to
support Kumar as Chief Physicist. As reasons for its wthdrawal
of funding, Scanlon listed Kumar’s | ack of denonstrated
| eadership and judgnent, Kumar's inability to devel op confidence
in the staff, Salick's know edge that Kumar was actively seeking
ot her enploynment in early 1994, and "the general unhappi ness and
| ack of loyalty with Salick Health Care, Inc." (T-31).

I n February, 1994, over the initial objections of
Thomas who favored Kumar’s reappoi ntnent, (Thomas Dep. at 85),
Kumar was deni ed reappoi nt nent as Chief of Physics. Mers, the
Dean and Associ ate Vice President for the Health Sciences Center,
wote Kumar as foll ows:

This letter shall confirmthat Dr. Patrick Thomas net

Wi th you on January 25, 1994 and advi sed you t hat

Salick Health Care, Inc. will w thdraw funding for your

position effective July 1, 1994. No grant noney or

ot her fundi ng sources have been identified to support

your position. As a result, Dr. Thomas advi sed you

that the University has no choice but to withdraw its

of fer of reappointnment made by letter dated January 6,

1994.

Your signed acceptance of that letter, received by the

O fice of Faculty and Student Records on February 9,

1994 via inter-office mail, is ineffective in |light of

its earlier rescission.

As stated in the reappointnent letter, the offer of

reappoi nt mrent was nade with the expectation of

continued financial support. | regret the nost recent
change in circunstance.

12



(T-32).

Myers’ letter withdrawing Tenple' s offer of re-
appoi ntmrent was witten on stationary with “Tenple University-
School of Medicine-Ofice of the Dean” letterhead. (T-32).
Signed only by Myers, it was copied to Thomas. (T-32).

Kumar was replaced as Chief Physicist by Dr. Lee Mers,
a Caucasian. Mers’ enploynent arrangenent was not the sane as
Kumar’s; Myers was hired directly by Salick which paid him
directly. (Thomas Dep. at 30).

On Decenber 18, 1995, Kumar filed suit against Salick
Health Care, Inc., Tenple University Cancer Center, and Tenple
Uni versity School of Medicine claimng that during his enpl oynent
he was discrim nated agai nst on the basis of his national origin,
Indian, in violation of Title VII of the Cvil R ghts Act of 1964
and 1991 ("Title VII"), as anmended, Title 42 U S.C. § 2000e, et
seq., and the Pennsyl vania Human Rel ati ons Act ("PHRA"), 43 Pa.
Const. Stat. Ann. §, et seq.* After conpleting discovery,

* Under Title VII, it is unlawful for an enployer to
"di scharge an individual, or otherwise to discrimnate against an
i ndi vidual with respect to his conpensation, terns, conditions or
privileges of enploynent, because of such individual's race,
color, religion, sex or national origin." 42 U S.C. § 2000e-
2(a)(1). PHRA prohibits enployers fromdiscrimnating in
enpl oyment practices "because of race, color, religious creed,
ancestry, age, sex, national origin or non-job related handi cap
or disability." 43 P.S. § 955(a).

13



defendants filed their respective notions for summary judgnent.

[11. DI SCUSSI ON

A. Salick’s Mdtion for Sunmary Judgnent

Salick first argues that sunmary judgnent is
appropriate because the evidence fails to show that Kumar was an
“enpl oyee” of Salick for purposes of Title VII and the
Pennsyl vani a Human Rel ations Act.?

Title VII prohibits enployers fromdi scharging an
enpl oyee because of that enployee’ s national origin. See 42
US C 8 2000e-2 (a) (1). Because the protection of Title VII
extends only to those who are “enpl oyees” and does not extend to
“i ndependent contractors,” it is the plaintiff’s burden to prove

t he exi stence of an enploynent rel ationship. See EEOCC v. Zippo

Manuf acturing Co., 713 F. 2d 32, 25 (3d Cr. 1983).

I n exam ni ng whet her an enpl oyer-enpl oyee rel ati onship
exi sts, courts generally apply either the “conmmon | aw agency”
test or the “hybrid” test. The factors to be applied under the
common | aw agency test include inter alia: 1) the hiring party’s

right to control the nmeans and manner of the worker’s

®*The state act is construed in the same nmanner as
Title VII. See Chnmill v. Cty of Pittsburgh, 412 A 2d 860, 871
(Pa. 1980); Kryeski v. Schott dass Technologies, Inc., 626 A 2d
595, 598 (Pa. Super. 1993).

14



performance; 2) the skills required; 3) the source of the
instrunentalities and tools; 4) the location of the work; 5) the
duration of the relationship between the parties; 6) the extent
of the hired party’s discretion over when and how | ong to work;

7) the nethod of paynent; 8) the hired party’'s role in hiring and
payi ng assistants; 9) the provision of enployee benefits; and 10)

the tax treatnent of the hired party. See, e.g. Wil ker v.

Correctional Medical Systens, 886 F. Supp. 515, 520 (WD. Pa.

1995) (citing Nationw de Mutual Insurance Co. v. Darden, 503 U. S

318 (1992) (applying the agency analysis in an ERI SA action)).
Under the common | aw agency test, the nost inportant factor is
the hiring party’'s right to control the manner and neans by which
the work is acconplished. See id.

The factors to be applied under the hybrid test include
inter alia: 1) the extent of the enployer’s right to control the
means and manner of the worker’s performance; 2) the kind of
occupation, with reference to whether the work usually is done
under the direction of a supervisor or is done by a speciali st
w t hout supervision; 3) the skill required in a particular
occupation; 4) whether the “enployer” furnishes the equi pnent
used and the place of work; 5) the length of time during which
t he individual has worked; 6) the nmethod of paynent; 7) the
manner in which the work relationship is term nated; 8) whether

t he worker accunul ates annual | eave and retirenent benefits; 9)

15



whet her the worker is an integral party of the business of the

enpl oyer; and 10) the intention of the parties. See EEE. O C V.

Zippo Mg. Co., 713 F. 2d 32, 37 (3d Gr. 1983).

Whi chever test the court utilizes,® a question of fact
clearly remains as to whether an enpl oyer-enpl oyee rel ati onship
exi sted between Salick and Kumar. Kumar has presented evidence
showi ng that Salick (through Scanlon) played a significant role
ininterviewng and offering enploynment to Kumar, in providing
Kumar with office staff and equi pnent, in determ ning his pay
rai ses and conpensation for business expenses (i.e., attendance
at professional neetings and nenbership in professional
associ ations), and in the termnation of Kumar’s position as
Chi ef Physicist at the Cancer Center. Thus, there is sufficient
evidence for a jury to conclude that Kumar was Salick’ s enpl oyee.
Salick’s notion for summary judgnent on this issue therefore wll
be deni ed.

Sal i ck next argues that even assum ng the existence of

® Notwi thstanding their differing names, the elenents
of the tests are so simlar that it is unlikely to make a
di fference which test the court uses. Both tests consider the
hiring party’'s right to control the manner and the nmeans by which
work i s acconplished and a nonexhaustive |ist of factors as part
of a flexible test of the “totality of the circunstances.” Cox
v. Master Lock Co., 815 F. Supp. 844, 845-46 (E.D. Pa.), aff’d,
14 F. 3d 46 (3d Gr. 1993); Wil ker, 886 F. Supp. at 521
(concluding that there is little discernible difference between
the hybrid test and the common | aw agency test); Stouch v.
Brothers of the Order of Hermts of St. Auqustine, 836 F. Supp.
1134, 1139 (E.D. Pa. 1993)(sane).

16



an enpl oyer-enpl oyee rel ationship, Kumar fails to state a claim
of national origin discrimnation under Title VII. In Title VII
cases, the court nust follow the evidentiary framework first set

forth by the Supreme Court in MDonnel Douglas Corp. v. Geen,

411 U. S. 792, 802 (1973), and subsequently refined in Texas
Department of Community Affairs v. Burdine, 450 U. S. 248 (1981),

and St. Mary's Honor Center v. Hocks, 113 S. C. 2742, 2748

(1993).

Under this framework, plaintiff first nust establish a
prima facie case of unlawful discrimnation. This may be done by
showi ng 1) that he belongs to a protected class; 2) that he was
qualified for the position in question; 3) that he was
di scharged; and 4) that the position was ultimately filled by a

person not of the protected class. See, e.g. Waldron v. SL

| ndustries, 56 F. 3d 491, 494 (3d Cr. 1995) (citing MDonnel

Dougl as and Burdi ne).

If the plaintiff succeeds in carrying this burden, the
burden of production shifts to the defendant to "articul ate sone
| egitimate, nondi scrimnatory reason” for the enpl oyee's

di scharge. McDonnel Douglas, 411 U S. at 802. The enpl oyer

satisfies its burden of production by introducing evidence which,
taken as true, would permt the conclusion that there was a
nondi scrim natory reason for the unfavorabl e enpl oynent deci sion.

See Hicks, 113 S.Ct. at 2748; Fuentes v. Perskie, 32 F. 3d 759,

17



763 (3d Cir. 194) ("The enployer need not prove that the tendered
reason actually notivated its behavi or as throughout this burden-
shifting paradigmthe ultimate burden of proving intentiona
discrimnation always rests with the plaintiff.").

To defeat sunmary judgnent when the defendant answers
the plaintiff's prima facie case with a legitimte, non-
discrimnatory reason for its action, the plaintiff nust point to
sonme evidence, direct or circunstantial, fromwhich a fact finder
coul d reasonably either 1) disbelieve the enployer's articul ated
reason; ’ or 2) believe that an invidious discrimnatory reason
was nore likely than not a notivating or determ native cause of

the enployer's action. See Sheridan v. E. 1. DuPont de Nenours

and Co., 100 F. 3d 1061, 1067 (3d Gr. 1996), cert. denied, 117

S. &. 2532 (1997); Fuentes, 32 F. 3d at 764.

Wth regard to his prinma facie case, Kumar
satisfactorily neets his burden. He is a nenber of a protected
class, he was qualified for the position, he was discharged, and

he was replaced by a person not in the protected class. ®

"Plaintiff should present evidence that hel ps establish
“such weaknesses, inplausibilities, inconsistencies,
i ncoherences, or contradictions in the enployer’s proffered
legitimate reason[] for its action that a reasonable fact finder
could rationally find [it] ‘unworthy of credence.’” Fuentes, 32
F. 3d at 765.

® To the extent Salick argues that Kumar’s record of
poor perfornmance makes hi munable to be “qualified” for purposes
of the second elenent of his prima facie case, that argunent
fails. The Third G rcuit has stated that a plaintiff need not

18



In response to Kunmar’s prima facie case, Salick
proffers a legitimte, non-discrimnatory reason for Kumar’s
di scharge, nanely that he perforned the job as Chief Physici st
poorly. In this regard, Salick presents evidence show ng that
Kumar had several on-going disputes with Scanl on, had
difficulties with his co-workers, |acked interpersonal skills and
| eadership qualities, and was generally ineffective as a Chief
Physi cist. (Thomas Dep. at 18-26); (Scanl on Dep. at 22).

In response to Salick’s proffer, however, Kumar
presents sufficient evidence that Salick’s reason is pretextual
Crucial in this regard is evidence of discrimnatory conduct by
Salick’s chief decision-nmaker, Scanlon, nanely the derogatory
remarks all egedly made by himduring Kumar’s enpl oynent and
term nation, and evidence of his differing treatnment of Kumar and
non- I ndi an enpl oyees wth regard to business-related travel,
menber ship in professional associations and pay rai ses. See
Fuentes, 32 F. 3d at 764 (To survive a notion for summary
judgnent, plaintiff nust point to sone evidence, either direct or

circunstantial, which would permt a fact finder to believe that

di sprove poor performance in order to succeed at the first |evel
of proof, “but rather it is nore logically a defense that is

rai sed at the second level to neet the plaintiff’'s prima facie
case of discrimnation.” Jalil v. Avdel Corp., 873 F. 2d 701, 707
(3d Gr. 1989); Pollock v. AT.& T., 794 F. 2d 860, 863-64 (3d
Cir. 1986) (insubordination, poor performance, and n sconduct
asserted at the second level as legitimte reasons for enpl oyee

di schar ge).

19



discrimnation was, nore likely than not, a notivating or
determ nati ve cause of the enployer’s action.).

Al so inportant here is evidence that Thomas bel i eved
t hat despite sone problens, Kumar shoul d have been reappoi nted as
Chi ef Physicist, (Thonmas Dep. at 85), and that one nonth before
his term nation Scanlon sent a letter to Kumar praising his
efforts. (Decenber 28, 1993 Letter from Scanlon to Kumar). This
evi dence would permt a fact finder to “reasonably disbelieve”
Salick’s articul ated reason. Fuentes, 32 F. 3d at 764. Thus,
Kumar has created a triable issue of fact as to whether Salick’s
proffered non-discrimnatory reason is pretextual and therefore

Salick’s notion for summary judgnent will be deni ed.

B. Tenple University's Mtion for Sunmmary Judgnent

Kumar’s sol e assertion against Tenple is that the
University failed to take proper renedial action when it found
out about Scanlon’s discrimnatory conduct and therefore Tenple
is liable to Kumar for hostile environnment harassnment under Title

/I

° Hostile environment harassment because of national

origin and unl awful discharge because of national origin are
separate and distinct violations under Title VII. Kumar does not
make any claimthat Tenple discrimnatorily discharged him
(either directly or indirectly through Salick) because of his
national origin. |Instead, in his Menorandumin Qpposition to
Tenple’s Motion for Sunmary Judgnent, Kunmar states that he is
“only pursuing a hostile environnent claimagainst Tenple.” See
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Al t hough nost hostil e environnment harassnent cases are
sexual harassnent cases, not all are; they can be based on

national origin discrimnation. See Harris v. Forklift System,

114 S. C. 367, 371 (1993) (adopting a harassnent definition that
broadly enconpasses discrimnation based on “race, gender
religion, or national origin). In making out a hostile

envi ronment harassnent case, a plaintiff nust establish “by the
totality of the circunstances, the existence of a hostile or
abusi ve wor ki ng environnment which is severe enough to affect the

psychol ogical stability of the mnority enpl oyee.” Knabe v. Boury

Corp., 114 F. 3d 407, 410 (3d Cir. 1997) (citing Andrews v. Gty
of Phil adel phia, 895 F. 2d 1469, 1482 (3d Cir. 1990)). “Even if a

work environnment is found to be hostile, a plaintiff must also
show that the conduct creating the hostile work environnent
shoul d be inputed to the enployer.” Knabe, 114 F. 3d at 410.

In Andrews, the Third Grcuit set forth five factors a
plaintiff nust establish to bring a successful hostile work
envi ronnment cl aimagainst an enployer: 1) the enpl oyee suffered
intentional discrimnation because of his national origin; 2) the
di scrimnation was pervasive and regular; 3) the discrimnation
detrinmentally affected the plaintiff; 4) the discrimnation would

detrinmentally affect a reasonabl e person of the sane nationa

Pl’s Meno. at p. 1.
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origin in the sane position; and 5) the existence of respondeat

superior liability. See Andrews, 895 F. 2d at 1492.

Wth regard to the fifth elenent, the court is required

to look to agency principles. See Meritor Savings Bank v.

Vinson, 477 U.S. 57, 66 (1986) (rejecting the idea of strict
l[iability for enployers in harassnment cases and hol di ng t hat
courts should | ook to agency principles for guidance). Thus,
Title VII1 liability may be inposed on the enployer on a variety
of bases. An enployer can be found liable if it was aware or
shoul d have been aware of the harassnent and failed to take
pronpt renedial action, under the rationale that by failing to
take such action the enployer has contributed to the hostile work

envi ronnent. See Knabe, 114 F. 3d at 411;  Bouton v. BMN 29 F.

3d 103, 106 (3d Cr. 1994); Andrews, 895 F. 2d at 1486.

1 1n Knabe, the Third Circuit recapitul ated the various
bases for enployer liability: “W nade clear in Bouton that the
[iability of an enployer is not automatic even if the [] hostile
work environnment is created by a supervisory enpl oyee. W
recogni zed three potential bases in the Restatenment (Second) of
Agency for holding enployers liable for harassnent committed by
their enployees. First, under 8 219(1), enployers are |liable for
torts commtted by enpl oyees within the scope of their
enploynent. . . . [Second], [u]nder Restatenent 8 219(2)(b),
enpl oyers are liable for their own negligence or recklessness: in
this context, an enployer is liable for ‘negligent failure to
discipline or fire, or failure to take renedial action upon
notice of harassnent.’ [Third], under § 219(2)(d), enployers are
liable if the harassing enployee ‘relied upon apparent authority
or was aided by the agency relationship.’” Knabe v. Boury Corp.,
114 F. 3d 407, 411 (3d Cir. 1997) (citing Bouton v. BMN 29 F. 3d
103, 106 (3d Cir. 1994)). The latter two are “nore appropriate in
a []hostile work environnent case.” [d.
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Simlarly, the Third Crcuit has stated that “pronpt and
effective action by the enployer will relieve it of liability in
a hostile work environnment claim” Bouton, 29 F. 3d at 107.

In the present case, there is support in the record to
suggest there is an issue of material fact as to all five
el ements. Inportant in this regard is the fact that a reasonable
jury could conclude that Tenple and Salick were Kumar’s joint
enpl oyer. ™ This enploynment relationship is evidenced by the fact
that in August, 1992, Tenple and Salick jointly offered Kunar
enpl oynent (T-1, T-2); in February, 1993, Tenple offered Kumar
re-appoi ntment through June, 1994, (T-3)(signed by Myers on
Tenpl e University letterhead); in January, 1994, Tenple offered
re- appoi ntment through June, 1995 (T-26) (signed by Myers on
Tenpl e University letterhead); and in February, 1994, Tenple
Wi thdrew its re-appoi ntnent offer because Salick cut off funding.
(T-31, T-32).

Also inportant in this regard is evidence that Tenple
knew or shoul d have known about the existence of harassnent and
failed to take sufficient steps to renedy it. Although this
evidence is weak, it is sufficient for purposes of Tenple’'s
notion for sunmmary judgnment. As di scussed above, Kumar points to

three incidents where Thomas (and therefore Tenple) was put on

1 Al though Tenple alleges that only it enployed Kumar,
Kumar all eges that both Salick and Tenpl e enpl oyed him
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notice of Scanlon’s discrimnation. The first involved Kumar’s
telling Thomas that Scanlon insulted his national origin and
denmeaned him after Kumar asked to attend a conference in St
Louis. (Kumar Dep. at 42-49). However, according to Kumar’s
testinony, Thomas sufficiently renedi ated the situation by
promsing to attend all future neetings between Kumar and

Scanl on. (Kumar Dep. at 153). The second incident involved the
August 20, 1993 letter sent by Kumar to Scanlon, and copied to
Thomas and other Tenple officials, in which Kumar stated that
Scanlon’s actions were “discrimnatory.” However, there is no
i ndi cation that Scanlon’s actions were discrimnatory agai nst him
because of his national origin and the allegation in the letter
is sinply too general and vague to support a claimthat Tenple
knew of Scanlon’s discrimnation against himbecause of his
national origin.(T-19). The third incident related to Scanlon’s
al l eged comment to Thomas “the | ousy Indian has screwed up the
machi ne.” (Kumar Dep. at 55). Kumar alleges that after Thomas
told himof Scanlon’s remark, he told Thomas that Scanl on had
made ot her deneani ng remarks about his national origin in the
past. (Kumar Dep. at 55, 58). Mreover, on Novenber 30, 1993,
Kumar sent a letter to Thomas conpl ai ni ng about Scanl on’s
treatnment, although the letter did not nention any discrimnatory
remar ks what soever. (T-22).

The first two incidents would not have, in and of
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t hensel ves, constituted sufficient know edge on the part of
Tenple. However, the third incident does, although perhaps just
barely, particularly when occurring in the context of the first
two incidents. Taken together, therefore, these conmunications
are sufficient to raise a triable issue of fact as to Tenple’s
awar eness of Scanlon’s discrimnation. Thus, Tenple' s notion

wi Il be denied.

An appropriate order follows.

25



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

V. K. PRASANNA KUVAR PH. D. , : CIVIL ACTI ON
Plaintiff, :

TEMPLE UNI VERSI TY CANCER CENTER 5 NO. 95-7832
TEMPLE UNI VERSI TY SCHOOL OF MEDI Cl NE

and
SAL|I CK HEALTH CARE, | NC.,

Def endant s.

ORDER

AND NOW this day of August, 1997, upon
consideration of the notions for summary judgnent of defendant
Salick Health Care, Inc. (“Salick”), and defendants Tenple
Uni versity Cancer Center and Tenple University School of Medicine
(collectively “Tenple”), and plaintiff V.K Prasanna Kumar’s
responses thereto, it is HEREBY ORDERED t hat defendants’ notions
are DEN ED

Wl liamH Yohn, Jr., Judge
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