IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER JI ONGO and : ClVIL ACTI ON
MAGDALENE DOREE JI ONGO :
V.
NATI ONW DE | NSURANCE CO. : NO. 97-2437
MEMORANDUM AND ORDER
Yohn, J. August , 1997

Plaintiffs filed the instant suit to recover uninsured
notori st benefits fromtheir insurance conpany, the defendant, in
connection with an autonobile accident that occurred on Cctober
20, 1994. The parties dispute the anmount of
uni nsur ed/ underi nsured (“UM U M) benefits provided by the
policy. Plaintiffs claimthat the policy provides UM U M
coverage of $100, 000 per accident / $300,000 per occurrence
(“$100, 000/ $300, 000"). Defendant clains that on April 7, 1992,
plaintiff Christopher Jiongo requested, in witing, that his
uni nsured notorist benefits be reduced to $25, 000/ $50, 000.

Def endant has noved for summary judgnent on the basis of this
witing. Because the court finds the witing to be anbi guous, a
genui ne issue of material fact remains as to the nmeaning of the
plaintiff's intent as enbodied in the April 7, 1992 letter and

the notion for sunmary judgnent will be deni ed.

BACKGROUND

Plaintiffs purchased a policy of autonobile insurance from



t he defendant in 1989. See Def.'s Supplenental Mem of L. in

Supp. of Mot. for Summ J. at exh. A [hereinafter * Suppl enental

Mem ”]. That policy originally provided for $25,000/$50, 000 in
UM U M benefits. The policy was anended at sone point between
the initial purchase of the policy in 1989 and March 1992, such
that the policy issued with an effective date of March 25, 1992,
provi ded $100, 000/ $300,000 in UM U M benefits. See id. at exh.
G

In April of 1992, plaintiffs considered various options to

| ower their insurance premuns. See Statenent Under Qath of

Chri stopher Jiongo at 72-76 [hereinafter “Jiongo Statenent”].
Chri stopher Jiongo then sent a letter to his Nationw de agent,
dated April 7, 1992, which requested certain changes in his
aut onobi | e coverage. The letter stated, in pertinent part:
| have al so received and reviewed the policy
decl arati ons and associ ated charges. At their current
| evels, the premuns are just too high for nme to carry

in view of the fact that certain other expenses
involving ny two ol dest children are materializing at

the same tinme. | nust therefore nake sone changes in
the liability [imts to reduce the cost of insuring two
vehi cl es.

| am encl osing copies of the policy declaration
for the 1985 Ni ssan Pick-up and the 1989 Doge [ sic]
Caravan with the changes to the liability limts | want
ef fectuated noted thereon. Cbviously it's better to
have nore coverage than less but | amforced to cut
costs wherever possible.

Suppl enental Mem at exh. J.

Attached to this letter was a copy of the plaintiffs
decl aration sheet for March 25, 1992 through August 1, 1992 with

various coverages crossed out and replaced with other nunbers.



See id. at exh. I. The property damage liability nunber of

$50, 000 was crossed out, and next to it was witten “$10, 000."
The bodily injury liability of $250, 000/ $500,000 was crossed out
and replaced with $100, 000/ $300, 000. The uni nsured and
underinsured notorist coverages of $100, 000/ $300, 000 were crossed
out and next to them appeared “$25, 000/ $50, 000.” Finally, the
income | oss benefits figure of $5,000 was circled. “Elimnate”
had been witten next to this circled figure, but that word was
crossed out and substituted with “retain.”

Def endant argues that this letter constituted a witten
request to reduce the plaintiffs' uninsured notorist coverage
from $100, 000/ $300, 000 to $25, 000/ $50, 000. Def endant accordi ngly
changed the plaintiff's policy. See id. at exh. K  Subsequent
statenments sent to the plaintiffs from Nati onw de i ndicated that
t he coverage for UM U M benefits was now $25, 000/ $50, 000. See id
at exh. M N P, R S T, U V, W X Y. Plaintiffs' prem uns
wer e based on these coverage limts.

Plaintiffs claimthat they never intended to reduce their
UM U M benefits. Rather, Christopher Jiongo testified that he
and his wife contenpl ated various changes to their policy, and
mar ked t he decl arati on sheet as they were planning possible

changes. See Jiongo Statenent at 84-85. He further testified

that they decided to change only the liability limts of the
policy because those seened to be the nost expensive. See id. at
82. He testified that in the April 7, 1992 letter, he

specifically requested his agent to reduce his “liability
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limts,” believing that the changes noted on the decl arati on page
woul d only be made insofar as they affected his liability [imts.
See id.

Plaintiffs now claimthat they are entitled to the
$100, 000/ $300, 000 coverage in uninsured notorist benefits for an
acci dent which occurred on Cctober 20, 1994, between Chri stopher
Jiongo and an uninsured notorist.! Defendant's sumary judgnent
notion is based solely on its belief that the April 7, 1992
|etter constituted a valid election to | ower the plaintiffs'
UM U M benefits under the Pennsylvania Mtor Vehicle Financia

Responsibility Law, 75 Pa. C.S.A 8§ 1701 et seq. (“MFRL").

DI SCUSSI ON
“The purpose of underinsured notorist coverage is to protect
the insured (and his additional insured) fromthe risk that a
negligent driver of another vehicle will cause injury to the
insured (or his additional insured) and will have inadequate
liability coverage to conpensate for the injuries caused by his

negligence.” Nationwide Ins. Co. v. Ressequie, 980 F.2d 226, 231

(3d CGr. 1992). Wile the MVFRL expresses a | egislative

determ nation favoring UM U Minsurance as a matter of public

! Thi s accident involved the plaintiffs' 1986 BMN
Al though the letter referring to changes in the April 7, 1992
letter refers to the plaintiffs' coverage for a N ssan and Dodge,
W t hout nentioning a BMN the parties have apparently not found
an inportant distinction between the BMVand the N ssan and
Dodge. | will, therefore, assune that the distinction has no
i nportance in resolving this notion.
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policy, see Johnson v. Concord Mut. Ins. Co., 300 A 2d 61, 64
(Pa. 1973), the purchase of UM U M benefits is not mandatory. 75
Pa. C.S.A 8§ 1731(a) provides:

No notor vehicle liability insurance policy shall be

delivered or issued for delivery in this Commonwealth,

Wi th respect to any notor vehicle registered or

principally garaged in this Commonweal t h, unl ess

uni nsured notorist and underi nsured notorist coverages

are offered therein or supplenental thereto in anmounts

provided in section 1734 (relating to request for |ower

l[imts of coverage). Purchase of uninsured notorist or

underinsured notorist coverages is optional.
75 Pa. C.S.A § 1731(a).

75 Pa. C.S.A 8§ 1734 provides, in turn:

A nanmed insured may request in witing the

i ssuance of coverage under section 1731 (relating to

avail ability, scope and anount of coverage) in anounts

equal to or less than the limts of liability for

bodily injury.
75 Pa. C.S. A 8§ 1734.

Because the reduction of UM U M benefits detracts fromthe
public policy expressed in the WFRL, the Third G rcuit has
predi cted “that the Pennsylvania Suprenme Court would narrowy and
strictly construe the provision of the MFRL that allows an
insured to request |lower U Mcoverage limts than are nmandat ed by
8§ 1731.” Ressequie, 980 F.2d at 232. Under this statutory
schene, in order to validly reduce UM U M benefits under a policy
of insurance, two el enents nust be shown--that the (1) “insured
have notice as to the limts and coverages avail able” and (2)
that “the insured voluntarily signed a waiver reducing her UM U M

coverage.” Breuninger v. Pennland Ins. Co., 675 A 2d 353, 357

(Pa. Super. 1996) see also Ressequie, 980 F.2d at 232-33 (actual
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know edge of | ower coverage insufficient if not acconpani ed by
witten waiver).

The court will assume w thout deciding that the Jiongos had
“notice as to the limts and coverages avail able” to them when

2 Neverthel ess, a

selecting their UM U M insurance cover age.
genui ne issue of material fact remains as to whether the Jiongos

“voluntarily signed a waiver reducing” their UM U M coverage as

required by 8§ 1734.
The cases do not clearly define what type of “witing” is

required to satisfy 8 1734. It is clear from Breuni nger and

ot her cases, however, that the witing nust be “voluntary”--the
insured nust intend to lower his or her UM U M benefits.® Wiile
bearing in mnd that “reduction of UM U M coverage is determ ned
by stricter than traditional rules of waiver and estoppel,”

Tukovits v. The Prudential Ins. Co. of Am , 672 A 2d 786, 790

(Pa. Super.), appeal denied, 685 A 2d 547 (Pa. 1996), the court

is guided by traditional rules of contract law in interpreting
witten instrunments to determ ne whether summary judgnent is
appropriate in this case. Under Pennsylvania law, if a witing

i s clear and unanbi guous, the court will decide the neaning of

2 Providing the insured with the notice stated in 75 Pa.

C.S.A 8 1791 creates a concl usive presunption that the insured
had notice of the benefits available to him  See Prudenti al
Property & Cas. Ins. Co. v. Pendleton, 858 F.2d 930, 936 (3d Gr.
1988). There is no evidence in the record as to whether the
plaintiffs received this notice.
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the witing as a matter of |law, see Marcinak v. S.E. Green Sch

Dist., 544 A 2d 1025, 1027 (Pa. Super. 1988), and the parties'
intent nust be gather solely fromthe witing itself. See

Duquesne Light Co. v. Westinghouse Elec. Corp., 66 F.3d 604, 613

(3d Gr. 1995). \Where the |anguage of the witing is anbi guous,
however, the intent of the parties is to be determ ned by the
finder of fact via extrinsic evidence. See id. (“[Where the
witing is anbiguous . . . the factfinder may exami ne all the
rel evant extrinsic evidence to determne the parties' nutual
intent.”). Thus, summary judgnent is appropriate only if the

| anguage of the purported waiver clearly and unanbi guously
requests a reduction in UM U M benefits.

“IAl] contract will be found anbiguous '"if, and only if, it
is reasonably or fairly susceptible of different constructions
and i s capable of being understood in nore senses than one and is
obscure in neaning through indefiniteness of expression or has a

doubl e neaning.” Duquesne Light, 66 F.3d at 614 (quoting Sanuel

Rappaport Famly Partnership v. Mridian Bank, 657 A 2d 17, 21-22

(Pa. Super. 1995)). The April 7, 1992 letter is susceptible of
nore than one interpretation. |t does not clearly and

unanbi guously request Nationw de to | ower the Jiongo's UM U M
benefits. The cover letter states that the Jiongos wanted to
make “changes to the liability limts” in their insurance policy.

See Supplenental Mdt. at exh. J. Because the purported waiver

refers to liability limts, which are distinct fromand different

than UM U M benefits, the letter could reasonably be interpreted
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as requesting that only the changes to the declaration sheet
dealing with liability limts were to be nmade to the Jiongo's
policy. Thus, the court will not conclude as a matter of |aw
that the letter constitutes a waiver under 8§ 1734.

| ndeed, M. Jiongo testified that he specifically included
the words “liability limts” in the cover letter to instruct
Nationwi de that it was only these limts which he sought to

reduce. See Jiongo Statenment at 82. A reasonable jury could

bel i eve that, although the Jiongos included a declaration sheet
whi ch crossed out the UM U M benefits of $100, 000/ $300, 000 and
repl aced themwi th $25, 000/ $50, 000, the cover letter evidences
the fact that the Jiongo's did not actually intend to |lower their
UM U M benefits. Because the witing requirenent of 8§ 1734 is
desi gned to show a “voluntary” wai ver of UM U M cover age

Breuni nger, 675 A 2d at 357, a genuine issue of material fact

remains as to whether the Jiongo's by their April 7, 1992 letter
intended to reduce their UM U M benefits and, therefore,
“voluntarily” waived those benefits under § 1734.

Nati onwi de relies heavily on the fact that, after the April
7, 1992 letter, policy statenments were sent to the plaintiffs
indicating that their UM U M coverage was $25, 000/ $50, 000. This
certainly constitutes evidence that the defendants intended to
change their UM U M coverage in April 1992, and thereafter knew
of and acqui esced in that change, and a reasonable jury could so

find. See Tukovits, 672 A .2d at 791; Goff v. Continental Ins.

Co., 741 F. Supp. 541, 548 (E.D. Pa. 1990). Nevertheless, the
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law is clear that informng the plaintiffs of their | ower
coverage is not in and of itself sufficient to satisfy the

requi renents of the MVFRL--even if the defendants knew that they
were receiving |ower UM U M benefits after April 1992 and

acqui esced in that |ower level, the change is not effective

unl ess the plaintiff voluntarily waived those benefits in witing

in accordance with § 1734. See Ressequie, 980 F.2d at 232-33;

Byers v. Anerisure Ins. Co., 745 F. Supp. 1073, 1076 (E.D. Pa.

1990) (holding that “duty to read” which usually applies to
contracts, including insurance contracts, does not apply to

wai vers of UM U M benefits because the statutory schenme provides
a specific nmechanismfor waiving those benefits which nust be

followed), aff'd without opinion, 935 F.2d 1280 (3d G r. 1991).

Even if the defendant reasonably believed that the April 7, 1992
letter requested |l ower UM U M coverage, the change is not

effective under 8 1734 unless the insured voluntarily requested

those lower limts in witing. See Motorist Ins. Co. v. Emq,

664 A.2d 559, 569 (Pa. Super. 1995) (“[I]n order for the

concl usi ve presunption of 8§ 1791 to be effective, an insured nust

have actually selected coverage(s), and the sel ection process
must be in conformty with the law, i.e., in this case, with

Section 1734.” (enphasis added)). Absent a witing which clearly

and unanbi guously expresses such an intent, the court cannot

conclude as a matter of law that 8§ 1734 has been satisfied.
Because the letter of April 7, 1992 does not clearly and

unanbi guously request a reduction in their UM U M benefits, a
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genui ne issue of material fact remains as to whether the Jiongo's
intended to |ower their UM U M benefits by that letter. *
Def endant's notion for summary judgnment will, therefore, be

deni ed. An appropriate order follows.

4 It shoul d be enphasized that the court does not hold

that the witing itself nust be clear and unanbi guous in order to
satisfy 8 1734. The court holds only that if the witing is not
cl ear and unanbi guous, it is for the jury, rather than the court,

to deci de whether the insured actually intended to |ower his
UM U M benefits.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER JI ONGO and : ClVIL ACTI ON
MAGDALENE DOREE JI ONGO :

V.
NATI ONW DE | NSURANCE CO. : NO. 97-2437

ORDER

AND NOW this day of August, 1997, after consideration of
t he defendant's notion for summary judgnment and nenorandum in
support thereof, the plaintiffs' response, the defendant's
suppl enent al menorandum i n support of sunmary judgnent and the
plaintiffs' response, |IT IS HEREBY ORDERED t hat defendant's

nmotion for summary judgnent is DEN ED

Wl liamH Yohn, Jr., Judge



