IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD SUPPAN,
Pl aintiff
: GCvil Action
V. : No. 97-2102

CI TY OF ALLENTOMNN and

GERALD MONAHAN, JR.,
Def endant s

MEMORANDUM

Cahn, C.J. August _ , 1997

Plaintiff Richard Suppan, a police officer enployed by the
City of Allentown ("City"), has sued the City and Geral d Monahan,
t he Chi ef of the All entown Police Departnent ("Police Departnent”),
asserting that the Cty and Monahan retaliated agai nst Suppan's
exerci se of his First Arendnent rights and vi ol ated his Fourteenth
Amendnent rights by altering the Police Departnment's seniority
systemto di sadvantage him Before the court is Defendants' notion
for summary judgnent. For the reasons that follow, the court
grants the summary j udgnment on t he Fourteent h Anendnent cl ai ns, and

di sm sses wi t hout prejudicethe First Anendnment retaliation clains.

FACTS

This case results fromthe Police Departnment's revision of its
pronotions policy. In October of 1993, Plaintiff Suppan
participated in the Sergeant Pronotional Evaluation for the
positions of patrol sergeant and detective sergeant. The

evaluation score consisted of two conponents, an oral



interview evaluation and a seniority ranking. PI. Aff. f 6.
Pronotion eligibility lists were then created for each position
based on t he eval uati on scores. Suppan's evaluations left himwth
very | ow rankings on both pronotion lists. PI. Aff. { 8.

The lists were to be effective from January 1, 1994 unti
Decenber 31, 1995. However, in Decenber 1993, before the lists
becane effective, Queen City Lodge No. 10 of the Fraternal Order of
Police ("FOP"), the collective bargai ning agent for nenbers of the
Police Departnent, filed an unfair |abor practice ("ULP") charge
wi th the Pennsyl vani a Labor Rel ations Board ("PLRB"). The charge
stated that the pronotion lists were conpiled in the mdst of
negoti ati ons over a new coll ective bargai ning agreenent and that
the ranki ngs of the FOP negotiating team nenbers reflected anti -
uni on ani nus and retaliation. Suppan, who was the negotiating team
chai rman, represented the FOP at the PLRB hearings. Monahan, who
was at the tine the Assistant Chief of Police and a nenber of the
eval uation panel, represented the Cty. Conpl. ¥ 16.

The PLRB agreed with Suppan and the FOP in nmany respects,
finding that anti-union ani nus had affected t he ranki ngs of Suppan
and other officers. On Septenber 21, 1995, the PLRB Hearing
Exam ner issued a proposed order invalidating the 1994-1995
sergeant pronotion lists, and ordered the Gty to refrain from
maki ng pronotions until a new |list was developed. Pl. Aff. Opp.
Summ Judg., Ex. D (order of Hearing Exam ner). The City
unsuccessful |y appeal ed t he Heari ng Exam ner's decision tothe PLRB
and Commonweal th Court of Pennsylvania. Pl. Aff. 1 16-17.

Wi | e the ULP charges were pendi ng before the PLRB, Suppan and



three other officers filed suit inthis district, asserting clains
under 42 U.S.C. § 1983 and § 1985(3) for violation of their First
Amendnent rights and conspiracy to violate those rights. The basis
of the lawsuit was the sane as in the ULP charge: that the
plaintiffs' |owrankings on the 1993-1994 pronotion |list were the

result of retaliations and anti-union ani nus. See Suppan V.

Daddona, G v. A No. 95-5181, 1996 W. 592644 (E.D. Pa. Cct. 15,
1996) (granting partial sunmary judgnent for defendants, including
the Gty and Monahan, because Suppan failed to show cogni zabl e
injury).

I n August of 1996, now Chi ef Monahan and FOP Presi dent Edward
Zucal agreed to negotiate a new pronotions policy. On Novenber 7,
1996, the FOP and the City entered into a Menorandum of
Under st andi ng adopting a new pronotions policy.' The policy,
codified as Section 308 of the Police Departnent Manual, relies on
an objective test rather than subjective eval uations. Ni nety
percent of a candidate's score is determined by his or her
performance on a witten exam nation. Def. Answer, Ex.D (Section

308) at 3. Seniority accounts for 10%of the score. 1d.? Section

'According to Suppan, Zucal's handling of the negotiations
with the Gty led to charges before the FOP. |In June of 1997, an
FOP fact-finding panel found that Zucal violated his presidential
oath. PI. Aff. ¥ 32. This court will not address Zucal's
conduct or any bad faith representation charges against the
uni on; these are matters of exclusive PLRB jurisdiction. 43 Pa.
C.S.A § 1101.1301.

’The score also includes credits for unused sick time and
for a clean discipline record. Section 308 at 3-4. These
provisions are not relevant to this dispute.
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308 changes the nethod by which seniority is cal culated. Whereas
the prior pronotion policy calculated seniority on the basis of
total service, Section 308 calculates seniority on the basis of
consecutive years of service. Under the prior policy, officers
becanme eligible to participate in the Sergeant Pronotiona
Eval uation after five years of experience as officers in the
Departnment; Section 308 requires candidates to conplete five
consecutive years of service in order to participate. Monahan
Supp. Aff. {1 8-9. The newseniority calculation also affects the
score an eligible officer receives: each candidate receives one
point for each consecutive year of service in the Police
Departnent, for a maxi numof ten seniority points. The candi dates
begin receiving seniority points with the conpletion of their sixth
consecutive year of service. Section 308 at 3.

The change in the seniority conputation directly inpacts
Suppan because his years of service are not continuous.® Suppan's
first period of duty wwth the Police Departnent |asted from August
20, 1979 until January 17, 1988, when he resigned to work in the
private sector. Pl. Aff. {1 3-4. H s second period of service
began when he was rehired on February 25, 1991, and continues to

the present. 1d. at 1 5. Therefore, as of January 1, 1997, while

Plaintiff claims that he is the only officer negatively
affected by the seniority system change. Defendants deny this
proposition, and Monahan's suppl enental affidavit details the
effect of the new system on several other officers. The court
need not resolve this dispute, and for this notion wll assune
that Suppan is the only officer whose seniority credit is
af f ect ed.



Suppan had worked for the Police Departnent for over fourteen
years, he had conpleted only five years and ten nonths of
consecutive service.*? He could participate in the sergeant
pronoti on process, but would not receive any seniority credit.

Section 308 al so incorporates the concept of "banding" into
t he pronotion rankings. The conpany which adm nisters the tests
groups the total scores, including test scores plus seniority and
other credits, into bands "reflecting statistically proxinmte
results.” Section 308 at 5. There is no order of pronotion within
any band; any candidate wthin a band may be pronoted before
anot her candidate within that band. Id. However, with a few
exceptions not relevant to this case, "[n]o candidate froma | ower
band . . . can be pronoted until all the candidates in the band
above have been pronoted.” 1d.

The new pronotion test was given on March 15, 1997. Pl. Aff.
1 31. The pronotion list created fromthe exam nation, dated April
1, 1997, will remain in effect until Decenber 31, 1998, or until a
new list is conpleted and posted, whichever cones first. Monahan
Supp. Aff. § 19. The testing conpany grouped the scores into three
bands. The first band contai ns ei ghteen candi dates. See Mnahan
Supp. Aff. 9§ 16; Def. Mt. Summ Judg., Ex. B (score printout).
Suppan took the exam nation and received a total score of 56.800,

pl acing him seventy-first (in the third band) on the sergeants

“January 1, 1997 is the relevant date for cal cul ating
Suppan's consecutive years of service. Section 308 counts the
consecutive years of service conpleted as of January 1 of the
year the pronotion process begins. Mnahan Supp. Aff. 1Y 6, 8-9.
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pronotion |ist. Monahan Aff. § 13. As of July of 1997, Monahan had

made el even appoi ntnents to sergeant. Monahan Supp. Aff. at T 20.

1. SUWARY JUDGVENT STANDARD

Summary judgnent is appropriate when the "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fed. R Cv. P. 56(c). The
court's role is to determ ne whether the evidence is such that a
reasonable jury could return a verdict for the non-noving party,
with all reasonable inferences viewed in the |ight nost favorable

to the non-noving party. Anderson v. Liberty Lobby, 477 U S. 242,

249, 255 (1986). The noving party has the burden of denonstrating
that no genuine issue of material fact exists; however, if the
nonnovi ng party fails to produce sufficient evidence in connection
wi th an essential evidence of a claimfor which it has the burden
of proof, then the noving party is entitled to sumary judgnent.

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

[11. DI SCUSSI ON

A PROPERTY | NTEREST

Suppan asserts that the change in the seniority policy
violated his "vested right to enploynent and to be considered
fairly for pronmotion[.]" Conpl. T 43. The court reads this claim

as one pursuant to 42 U S.C. §8 1983. To establish a valid claim
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under 8§ 1983, Plaintiff nust show (1) that the conduct conpl ai ned
of was conm tted under col or of state |l aw, and (2) that the conduct
deprived Plaintiff of rights, privileges, or inmunities secured by

the Constitution or laws of the United States. West v. Atkins, 487

U S. 42, 48 (1988). Defendants unquesti onably acted under col or of
state | aw, however, the court finds that Suppan fails the second
requi renment because he has not been deprived of an interest
protected by the Constitution or laws of the United States.

The Fourteenth Amendnent prohi bits state deprivations of |ife,
|iberty or property w thout due process of |aw. Though not stated
explicitly in the Conplaint, Suppan's claimof a "vested right to
his enploynent” appears to assert a property interest in being
considered fairly for pronotion. To have a property interest,
Suppan nust have a "legitimate claimof entitlenent toit." Board

of Regents of State Colleges v. Roth, 408 U. S. 564, 577 (1972). In

det er m ni ng whet her Suppan had such an entitl enent, the court | ooks
not to the Constitution, but to state |aw and other independent
sources of rights. 1d.

Suppan has no property right in prospective pronotion. See

O adeinde v. Gty of Birm ngham 963 F.2d 1481, 1486 (11th Cir.

1992); Robb v. City of Philadelphia, 733 F.2d 286, 293 (3d Cr.

1984) (no entitlenment to pronotion under Phil adel phia G vil Service
Regul ations). Nor is Suppan entitled to a specific ranking on the

pronmotion list. Newark Branch, NNA A CP. v. Town of Harrison, 940

F.2d 792, 809-811 (3d GCr. 1991) (no constitutionally protected

property interest in specific ranking on hiringeligibility list).
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Therefore, while Suppan does have a property interest in his
enpl oynent, he does not have a protected property interest

in either a pronotion or a particular ranking on the pronotion
eligibility lists.

Suppan's argunent that he had a vested right to be fairly
considered for pronotion also fails. Thereis no property interest
inapronotions procedure. "[P]rocedural interests under state | aw
are not thensel ves property interests that will be enforced in the

nane of the Constitution.” District Council 33 v. Cty of

Phi | adel phia, 944 F. Supp. 392, 395 (E.D. Pa. 1995) (citations

omtted), aff'd w thout op., 101 F.3d 690 (3d G r. 1996). Fair and

due process "is not an end initself. |Its constitutional purpose
is to protect a substantive interest to which the individual has a

legitimate claimof entitlenent.” dimv. Waki nekona, 461 U. S.

238, 250 (1983). Since Suppan has no property right to his
pronotion, he has no property interest in the process by which
pronotions are nade.

Nor has Suppan been deprived of a liberty interest. An
enpl oynent action inplicates a Fourteenth Anendnent |[|iberty
interests only if it is based on a charge that m ght seriously
damage an i ndividual's standing in the community, or if it inposes
a stigma on the individual which forecloses his freedomto take
advant age of other enploynent opportunities. Roth, 408 U S. at
573. In addition, stigma to reputation alone, absent an
acconpanyi ng deprivation of present or future enpl oynent, does not

inplicate a liberty interest. Paul v. Davis, 424 U S. 693, 701-06
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(1976). Suppan has all eged neither charges by the City agai nst him
nor a danmaging stigma; therefore his |liberty interests are not at
st ake.

B. RETALI ATI ON

Even t hough Suppan has no property interest in a pronotion, a
ranking on the pronotion eligibility list, or in the pronotion
procedures, Defendants may not retaliate against Suppan for

engagi ng in protected conduct. Perry v. Sindermann, 408 U. S. 593,

597 (1972). This is the case regardl ess of whether Suppan has a
"right" to the benefit that was denied. [d. However, an enpl oyee
is not entitled to be placed in a better enpl oynent position than
he or she would have occupied wthout the protected speech.
Rat her, an enpl oyee nust be placed in "no worse a position" than he

or she woul d have occupied without the speech. M. Healthy Gty

Bd. of Ed. v. Doyle, 429 U.S. 274, 285-86 (1977).

Suppan asserts that Defendants changed the pronotion
procedure, in particular the seniority system to retaliate
against himfor his participation in the PLRB hearings and his
prior civil lawsuit. The parties agree Suppan's actions

constituted protected First Anendnent activity. See San Filippo v.

Bongi ovanni , 30 F.3d 424, 441-43 (3d CGr. 1994) (filing of

nonfrivol ous grievances and |l awsuits protected by First Amendnent
petition clause even if they address solely a matter of private
concern). However, as in all Section 1983 cases, Suppan must not
only assert the existence of his rights, but also the deprivation

of those rights. 1In the public enploynent context, enpl oyees nust

9



show t hat an adverse enpl oynent action occurred inretaliation for
their exercise of First Arendnent rights. An action need not be as
severe as dismssal in order to constitute retaliation. See Rutan

V. Republican Party of 1llinois, 497 US. 62, 73-75 (1990)

(layoffs, transfers, and the denial of recalls after layoffs are
adver se enpl oynent acti ons for purposes of First Anendnent cl ai ns).
However, enpl oynent decisions do not anobunt to adverse enpl oynent
actions inplicating the Constitution unless an adverse result

occurs. Pierce v. Texas Dept. of Crimnal Justice, 37 F.3d 1146,

1150 (5th Cir. 1994).°

Inthis case, it is unclear whether Suppan's alleged injuryis
the change in the seniority policy alone, or the denial of a
pronotion to sergeant. This court finds that the seniority policy
change is insufficient to support a First Anmendnent retaliation
cl ai mbecause t hat change does not constitute an adverse enpl oynent
action. In Suppan's challenge to the 1993-1994 |ists, Judge
Trout man hel d that a | owranki ng on pronotion |lists, evenif caused
by an enployer's retaliation against a plaintiff's protected

conduct, was too insubstantial a deprivation of rights to support

°The | ast sentence of Rutan's footnote 8 suggests that "even
an act of retaliation as trivial as failing to hold a birthday
party" can state an actionable First Amendnent injury. Rut an,
497 U.S. 62, 75 n.8 (citation omtted). This court agrees with
the Fifth Grcuit Court of Appeals that "[s]uch a literal reading
of this Suprenme Court dictumwould be a serious m stake because
that sentence is inconsistent wth the body of the opinion."
Pierce, 37 F.3d at 1149 n.1 (internal quotation marks and
citation omtted). But see Tao v. Freeh, 27 F.3d 635, 639 (D.C
Cir. 1994) (applying |last sentence of Rutan's footnote 8 as
standard for actionable harm.
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plaintiff's clains of retaliation. Suppan v. Daddona, Gv. A No.
95-5181, 1996 W. 592644, at *6-7 (E.D. Pa. OCct. 15, 1996).
Simlarly, the change in the seniority policy has led only to
Suppan being ranked lower on the eligibility list than he would
have under a non-consecutive seniority policy. The | owranking on
the list alone does not constitute an adverse enploynment result.

See Larou v. Ridlon, 98 F. 3d 659, 663-64 (1st Cr. 1996) (posting

of new job position not adverse enpl oynent action even though new
position included many of plaintiff's former responsibilities
because plaintiff could have applied for new position); Pierce, 37
at 1150 (investigating enployee, videotaping her wthout
aut hori zation, and forcing her to submt to polygraph test not
actionable harmfor First Amendnent retaliation clains); D Meglio
v. Haines, 45 F. 3d 790, 806-07 (4th G r. 1995) (assignnent to | ess
favorable territory not an actionabl e adverse enpl oynent action);

Dorsett v. Bd. of Trustees, 940 F.2d 121, 123 (5th Gr. 1991)

(allegedly retaliatory acti ons concerni ng teachi ng assi gnnents, pay
i ncreases, and departnent procedures do not rise to |level of

constitutional violation); but see Tao v. Freeh, 27 F. 3d 635, 639

(D.C. Gr. 1994) (requiring plaintiff to reconplete and resubmt
ti me-consumng nmaterials in order to be considered for pronotion
rises to constitutional injury).

Suppan's other possible injury is the actual denial, through
the use of the newseniority system of a pronotion to the position
of sergeant. A denial of a pronotion is an actionable injury in

First Amendnent retaliation clains. Rutan, 497 U. S. at 75.
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However, because Suppan cannot yet show that the use of the new
seniority systemhas led to any actual injury, the court finds that
Suppan's clains are not yet ripe for decision.

Article Ill of the Constitution permts federal courts to
exercise jurisdictiononly over ripe cases and controversies. Only
when a conpl aint i s based upon real and not specul ative injury does
a controversy becone ripe for decision. The court determ nes
ri peness by weighing two factors: (1) the hardship to the parties
of wi thholding court consideration; and (2) the fitness of the

issues for judicial review Artway v. Attorney General of New

Jersey, 81 F.3d 1235, 1247 (3d Cir. 1996), citing Abbott lLabs. v.

Gardner, 387 U S. 136, 149 (1967). In this case, the court
concludes that both Artway factors counsel against exercising
jurisdiction over Suppan's retaliation claim

Plaintiff will suffer no hardship fromthe court's denial of
reviewat this tinme. The current pronotion list will be in effect
until the end of 1998. Section 308 does not set a nmandatory order
for pronotions within each band, but it does mandate that no
pronoti ons may be made fromthe second band of candi dates until all
candi dates fromthe first band are of fered pronotions, and that no
candi dates fromthe third band may be pronoted until the entire
second band has been offered pronotions. G anting Suppan every
reasonabl e i nference, Suppan woul d have been in the second band if

he received the seniority credit he would have been entitled to
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under a non-consecutive seniority system® As a menber of the
second band, Suppan could not be pronoted to sergeant until every
nmenber of the first band had been of fered a pronotion. Since there
are eighteen officers in the first band of candidates, Suppan
cannot be pronpoted to sergeant until the first eighteen have been
offered the job. Since only el even pronoti ons have been made from
the | ist, Suppan has no claimof injury. Any alleged wongdoing in
the design and inplenentation of the consecutive seniority
requi renent has not yet injured Suppan; therefore, he suffers no
hardship in the denial of review He will begin to suffer injury
traceable to the seniority policy when candidates in the second
band becone eligible for pronotion.

The second factor for evaluating ripeness is fitness for
judicial review In determning fitness for review, the court
consi ders "whether the record is factually adequate to enable the
court to nmake the necessary | egal determ nations.” Artway, 81 F. 3d
at 1249. In light of the rule to avoid unnecessary constitutional
decisions, "[c]ourts are particularly vigilant to ensure that cases

are ripe when constitutional questions are at issue.” [ d.

®Suppan's assertion that a non-consecutive system woul d
place himin the first band is without support. Suppan states
that under the PLRB renedy, he should have been able to conpete
agai nst only 35 other candidates, and with seniority points, he
woul d rank el eventh on the pronotion list. Suppan Supp. Aff. 1
5. Wether the PLRB order has been conplied with is a natter for
the PLRB, not this court. Suppan has presented no evidence that
the size of the candi date pool was expanded in an attenpt to
"get" him Gven that Suppan scored |ast or close to last on the
obj ective portion of the exam a non-consecutive seniority system
woul d have pl aced Suppan, at best, in the second band.
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(citation omtted). Inthis case, therecordis not yet factually
adequate to determ ne whether the new seniority systemhas had an
adverse effect on Suppan.

In Massachusetts Ass'n of Afro-American Police v. Boston

Police Dept., 973 F.2d 18 (1st Cr. 1992), the First Crcuit Court

of Appeal s was faced with a chall enge to a consent decree i nvol ving
police departnent pronotion |ists. In that case, a group of
officers within a police departnent argued that they would be
deni ed pronotions because of the consent decree's effect on the
pronmotion lists. The court held that the chall enge was not ripe
for decision because the injury was too speculative: "Until the
situation arises . . . where thereis alikelihood of a vacancy for
an appoi ntnment [to | i eutenant or captain] over and above t he nunber
of appointnents . . . specifically exenpted under the consent
decree, there is no justiciable issue ripe for decision of whether
t he consent decree would indeed result in [a nenber of the group]
not being fairly considered."” Id. at 20. This court finds

Massachusetts Ass'n of Afro-Anerican Police instructive here. As

inthat case, Suppan's real injury, the denial of a pronotion which
he woul d have received if the new seniority policy had not been
enacted, nmay never occur. Because Suppan scored poorly on the
obj ective exam even the addition of full seniority credit would
not put himin the first band of candi dates. Whet her he will
suffer any injury because of the new seniority policy is purely
specul ati ve.

In arguing that his case is ripe, Suppan argues that the
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statute of limtations for his conplaint began to run on the date
Section 308 went into effect. Suppan's position is not w thout

support. In Lorance v. AT&T Technol ogi es, 490 U. S. 900 (1989), the

Suprenme Court was presented with a Title VII challenge to a
facially gender-neutral seniority system The Court held that the
time within which the plaintiffs had to file a conplaint with the
Equal Enpl oynment Qpportunity Conmm ssion ("EEOC') began to run on
the date the seniority policy was adopted. 1d. at 911. This court
believes that Lorance does not control the ripeness analysis in
this case for several reasons.

First, Lorance involved Title VII's tight admnistrative
statute of Ilimtations. The 180 and 300 day EEOCC filing
requirenents in Title VII are designed as part of a conplex
| egislative and adm nistrative schene for resolving enploynent
di scrimnation conplaints quickly. See 42 U.S.C. 8§ 2000e-5(e). In
fact, seniority systens "are afforded special treatnent under Title
VI1," requiring a special analysis of intent. Lorance, at 904
(citationomtted). First Arendnent retaliation clains are part of
no such schene, and Suppan is not subject to the tight filing
deadl i nes which apply to Title VIl claimnts. Second, the actual
hol ding of Lorance was overrul ed when Congress passed the C vi
Rights Act of 1991, which provides that for the purposes of
chal l enging a seniority system the unlawful enploynent practice
which triggers the statute of Iimtations occurs "when the
seniority systemis adopted, when an individual becones subject to

the seniority system or when a person aggrieved is injured by the
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application of the seniority systemor provision of the system"”
42 U.S.C. 8§ 2000e-5(e). Therefore, this court does not believe
that Lorance's statute of limtations di scussion creates a hardship
whi ch affects the ripeness anal ysis.

In this case, the ripeness analysis is closely related to the

probl ens of standing and injury. In Doherty v. Rutgers School of

Law Newar k, 651 F.3d 893, 900 (3d Cir. 1981), the court of appeals
held that an unsuccessful applicant to a state university |aw
school did not have standing to chall enge the school's allegedly
discrimnatory mnority adm ssions program because the applicant
was not qualified to be admtted to the school even in the absence
of the programhe was contesting. Because rescinding the mnority
adm ssions program woul d not have affected Doherty's chances for
adm ssi on, Doherty suffered no redressable injury and did not have
st andi ng. In contrast to Doherty, the Third Crcuit Court of
Appeal s recently held, inadifferent case involving the 1993-1994
Al'l entown Police Departnment pronotion lists, that officers who
ranked in the top three on the lists had standing to chall enge the

police chief's decision not to pronote anyone from those |ists.

St ephens v. Kerrigan, -- F.3d --, No. 96-1469, slip. op. at 18 (3d
Cr. Aug. 12, 1997). The Stephens plaintiffs suffered a

redressabl e i njury because if the police chi ef had made pronoti ons,
plaintiffs "would have been anong those few officers to be
considered." 1d.

This case is closer to Doherty than to Stephens. Suppan's | ow

ranking on the pronotion list is caused primarily by his poor
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performance on t he objective exam not by the absence of seniority
poi nt s. It is purely speculative whether the addition of the
seniority points wuld lead to a pronotion for Suppan since
seniority points place Suppan i n the second band, and no pronoti ons
may be made fromthat band until all ei ghteen nenbers of the first
band are pronoted. Therefore, as in Doherty, it is not the
conpl ai ned-of policy which hurts Suppan. Because it is not |ikely
that Suppan's injury will be redressed by a favorabl e deci sion, he
| acks standing to challenge the seniority policy at this tine. See

Lujan v. Defenders of WIldlife, 504 U S. 555, 560-61 (1992)

(standing requires that it nmust be "likely, as opposed to nerely
specul ative, that the injury wll be redressed by a favorable

decision.”) (internal citations omtted).

V. CONCLUSI ON

Because Suppan has no cogni zabl e property or |iberty interest
inaparticular ranking onthe pronotion list, the court wll grant
summary judgnent for the Defendants on Suppan's claim that his
vested right to his enploynent was viol ated by the adoption of the
new seniority system Because the clains that Defendants changed
the pronotion system and have failed to pronote Suppan in
retaliation for his exercise of First Amendnent rights are not
ripe, the court will dismss those clainms w thout prejudice for
| ack of jurisdiction.

An appropriate order follows.
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BY THE COURT:

Edward N. Cahn,

Chi ef Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Rl CHARD SUPPAN,
Plaintiff
: Cvil Action
V. : No. 97-2102
CI TY OF ALLENTOWN and :
GERALD MONAHAN, JR.,
Def endant s
ORDER
AND NOW this day of August, 1997, upon consideration of
Def endants' Mdtion for Summary Judgnent, Plaintiff's response
t hereto, and supplenental briefs filed by both parties follow ng

oral argunent, |IT IS ORDERED as fol |l ows:

1. Def endants' Motion is hereby GRANTED on Plaintiff's
Fourteent h Anendnent cl ai ns, and judgnent is entered in favor
of Defendants on Count |1 of the Conplaint.

2. Count | of the Conplaint is hereby DI SM SSED W THOUT
PREJUDI CE for |ack of subject matter jurisdiction; and

3. The Cerk of Court is directed to close the docket for
statistical purposes.

BY THE COURT:

Edward N. Cahn, Chief Judge



