IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOE HAND PROMOTI ONS, | NC. : CIVIL ACTION
V.

RENNARD STREET ENTERPRI SES, :
INC., et al. : NO. 96- 3593

VEMORANDUM AND ORDER

HUTTON, J. August 18, 1997

Presently before this Court is the Mtion of Defendants
Lennon's Bar, Inc., Janmes Lennon, and Joria C Lennon to D smss
the Plaintiff's Arended Conplaint for Failure to State a C ai mUpon
Waich Relief May be Ganted and Lack of Jurisdiction (Docket No.

28), and the plaintiff's response thereto.

| . BACKGROUND

On June 17, 1995, Home Box O fice ("HBO') broadcast
nati onwi de fromLas Vegas, Nevada, via coaxial cable and satellite,
a chanpi onship prizefight boxing natch between Ri ddick Bowe and
Jorge Luis Gonzal ez. The plaintiff, Joe Hand Pronoti ons, Inc., was
granted the right to distribute the heavywei ght boxi ng match al ong
with the other natches on the card, and entered into agreenents
with various entities in Pennsylvania to publicly exhibit the

boxi ng matches to their patrons.



The plaintiff clains that on June 17, 1995, severa
def endant businesses and their owners\' exhibited the boxing
mat ches at the time of their transm ssion even though they had not
pai d the required subscription fee. Therefore, on May 9, 1996, the
plaintiff filed suit against these defendants in this Court,
al l eging that the defendants violated 47 U.S. C. 8 605 by exhi biting
the boxing matches w thout authorization. In addition, the
plaintiff alleged clains of conversion and interference wth
prospective econom c advantage. This Court, however, di sm ssed the
plaintiff's conplaint, and afforded the plaintiff the opportunity
to anend the conplaint to state a clai mupon which relief could be

granted. Joe Hand Pronotions, Inc. v. Rennard Street Enter., Inc.,

954 F. Supp. 1046, 1055-1056 (E.D. Pa. 1997) (Hutton, J.).

On February 7, 1997, the plaintiff anmended its conpl ai nt
and again alleged that the defendants violated 47 U S.C. § 605.
The plaintiff also alleged clains of conversion and interference
wi th prospective advantage. On February 24, 1997, three of the
def endants, Lennon's Bar, Inc., Janmes Lennon, and G oria Lennon
(collectively "the defendants"), responded by filing the instant

motion to disn ss.

Y The defendants in the instant suit are Rennard Street Enterprises, Inc.,
Thomas J. Broccardi, Galway's Pub, Ltd., David Galway, WI hel mi na Gal way,
Lennon's Bar, Inc., Janmes Lennon, doria C. Lennon, 2603 Tren, Inc., John W
Fitton, Jr., and Di ane Murtaugh.



1. DI SCUSSI ON

A. Standard for Dismissal under Rule 12(b)(6)

Federal Rule of G vil Procedure 8(a) requires that a
plaintiff's conplaint set forth "a short and pl ai n statenent of the
claimshowi ng that the pleader is entitledtorelief . . . ." Fed.
R Cv. P. 8(a)(2). Accordingly, the plaintiff does not have to

"set out in detail the facts upon which he bases his claim"

Conley v. Gbson, 355 US. 41, 47 (1957) (enphasis added). In
other words, the plaintiff need only to "give the defendant fair
notice of what the plaintiff's claimis and the grounds upon which
it rests.” |d. (enphasis added).

When considering a notion to dismss a conplaint for
failure to state a claim under Federal Rule of Civil Procedure
12(b)(6),\? this Court must "accept as true the facts alleged in
the conplaint and all reasonabl e i nferences that can be drawn from
t hem Di sm ssal under Rule 12(b)(6) . . . is limted to those
i nstances where it is certain that norelief could be granted under
any set of facts that could be proved."

Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r. 1990)

(citing Ransomv. Marrazzo, 848 F.2d 398, 401 (3d Gr. 1988)); see

HJ. Inc. v. Northwest Bell Tel. Co., 492 U S. 229, 249-50 (1989).

2 Rul e 12(b) (6) provides that:

Every defense, in law or fact, to a claimfor relief in
any pleading . . . shall be asserted in the responsive
pl eading thereto if one is require, except that the
foll owi ng defenses may at the option of the pleader be
made by notion: . . . (6) failure to state a clai mupon
which relief can be granted . .

Fed. R Gv. P. 12(b)(6).



The court will only dismss the conplaint if ""it is clear that no
relief could be granted under any set of facts that coul d be proved
consistent with the allegations.'™ H.J. Inc., 492 U S. at 249-50
(quoting Hi shon v. King & Spalding, 467 U S. 69, 73 (1984)).

B. Analysis of Plaintiff's dains

In their notion, the defendants argue that the
plaintiff's conplaint nust be di sm ssed because it fails to all ege
facts sufficient to plead a cause of action pursuant to 47 U. S. C
8 605. Additionally, they assert that the plaintiff |acks standi ng
to bring the instant suit under 47 U.S.C. 8 605. They al so urge
the Court to dismss the state | aw al | egati ons because there i s no

reasonabl e basis for it to exercise supplenental jurisdiction.

1. Federal Jaim 47 US.C. 8 605

a. Sufficiency of Pleadings

Inits January 29, 1997 opinion, this Court clarifiedthe
distinctions between a "radio communication” and "wire
comruni cati on" for purposes of 47 U S.C. 88 553 and 605. Joe Hand

Pronotions, 954 F. Supp. at 1050-1054. Adopting the reasoni ng set

forth by the United States Court of Appeals for the Seventh Crcuit
inUnited States v. Norris, 88 F.3d 462, 465 (7th Cr. 1996), this

Court held that:

because a television signal transmtted
through the air is a "radio comrunication,”
any person nmay be held |liable under 47 U. S. C.
8§ 605 for the wunauthorized reception and
publication of cable progranm ng transmtted
through the air. On the other hand, because a
television signal transmtted over coaxial
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cable is a "wire comunication,” only
| egi ti mat e conmuni cati on personnel may be hel d
I iable for publishing a cable broadcast while
it isactually being transmtted over a system
of coaxi al cables under 47 U.S.C. § 605. Al
ot her persons who publish a cable broadcast
while it is actually being transmtted over a
systemof coaxial cabl es, however, nmay only be
held |iable under 47 U S.C. 8§ 553(a).

ld. at 1054. Following this Court's decision, other courtsinthis
circuit also adopted Norris and explicitly rejected the United
States Court of Appeals overly broad holding and rationale of

I nternational Cablevision, Inc. v. Sykes, 75 F.3d 123, 131-132 (2d

Cr.), cert. denied sub nom, Noel v. International Cablevision,

Inc., 117 S. C. 298 (1996). See, e.qg., TWC Cable Partners v.

Cabl eworks. Inc., No. CIV.A 95-2640(SMO), 1997 W. 307953, at *6

(D.N. J. June 6, 1997) (O lofsky, J.) ("I join the Seventh Grcuit,
as well as several district courts in the Third Crcuit and
el sewhere, in concluding that 8 605 governs only the interception
of satellite or radio transm ssions through the air and does not
regul ate the unl awf ul interception of communi cati ons whi ch are sent

over a cable network); Contast Cablevision of Phila., L.P. v.

Rosel li, No. CIV.A 96-2938, 1997 W. 36957, at *1-2 (E.D. Pa. Jan.
30, 1997) (Waldman, J.) ("This court finds nore persuasive the
reasoning in Norris . . . . This court concludes that § 605 does
not enconpass the nodification of converters or decoder boxes to
i ntercept or assist inreceivingtelevisiontransm ssions over wire

or cable."). But see Joe Hand Pronotions v. Burg's Lounge, 955 F.

Supp. 42, 43 n.2 (E.D. Pa. 1997) (Joyner, J.) ("[Section 605] has



been held to apply to the unauthorized publication of a cable
tel evi sion broadcast which originated as a radio transm ssion.")
In the instant case, the defendants argue that the
plaintiff's Section 605 clains nust be dism ssed because the
allegations are not pled in sufficient detail to provide the
defendants with notice of the specific actions alleged to have
givenrisetothe plaintiff's clains. (Defs.' Mem, at 3-4; Defs.
Reply, at 2-3.) Moreover, the defendants assert that even if the
plaintiff's conplaint is pled in sufficient detail, the clai mnust
be di sm ssed because 47 U S.C. 8§ 553, and not 47 U S.C. § 605,
applies to the interception, reception, and publication of
tel evi sion broadcasts transmtted al ong a coaxial cabl e networKk.
(Defs." Mem, at 3-4; Defs.' Reply, at 2-3.) The plaintiff, on the
ot her hand, rejects these argunents and asserts that its conpl ai nt
is sufficiently pled, because the boxing matches were not solely
transmitted via coaxial cable, and thus 47 U.S.C. 8 605 applies.
(Pl."s Resp., at 1-3.) Specifically, the plaintiff contends that,

[t] he same HBO broadcast was al so nationally
transmtted via DSS (nmini-dish technol ogy)\?

3 DSS or Direct Broadcast Satellite (DBS) refers to

[a] new class of television services [which] have
recently becone available to views in the continental
United States. These services all ow households to
receive television programmng directly fromsatellites
on small (18 inch to 3 foot dianeter) satellite dishes
whi ch are not novabl e but instead are ainmed at one
position in the sky.

The signals are digitally conpressed, allow ng severa
progranms to be broadcast froma single satellite
transponder thereby allowing up to 200 channel s
receivable with a dish pointed at one orbital position
in the sky. Programm ng on the various services

(continued...)



t hrough a nunber of broadcasters i ncluding

USSB (United States Satellite Broadcasting)

and al so broadcast via CBand or "full-sized"

satellite receivers\* as the signal to those

uni ts woul d have been di stri buted by conpani es

such as Turner Satellite or Hughes Satellite

on the evening in question.
(ILd.) (footnotes added).

After review ng the anended conplaint, this Court finds
that the plaintiff has sufficiently pled a cause of acti on under 47
US C 8605 Inits anended conplaint, the plaintiff alleges that
t he def endants recei ved t he HBO broadcast directly froma satellite

transm ssion and published the boxing matches to their patrons.\®

(...continued)
i ncl udes nost major cable services, sports, Pay Per
View (PPV) novies, audio services, and specialized
"ni che" progranmi ng ai ned at snaller audi ences.

Richard R Peterson, US DBS Frequently Asked Questions (version 30, |ast

nodi fied Nov. 27, 1996) <http://ww. dbsdi sh. conf dbs/ dbsfaq.txt>. Satellites
which utilize this technol ogy operate on the Ku-Band (11.7 to 12.2 GHz), "are
spaced ni ne degrees apart in space, and nornmally carry 16 transponders which
operate at powers in excess of 100 watts." DTH Terns (visited Mar. 31, 1997)
<http://ww. sbca.com dth_terns. ht m >.

4 Satellites utilizing the GBand (3.7 to 4.2 GHz),

can be spaced as close as two degrees apart in space,
and normally carry 24 transponders operating at 10 to
17 watts each. Typical receive antennas are 6 to 7.5
feet in dianeter. More than 250 channels of video and
75 audi o services are available today fromnore than 20
C-Band satellites over North America. Virtually every
cabl e programmi ng service is delivered via C band

DTH Terns (visited Mar. 31, 1997) <http://ww. sbca.com dth_terns. htnm >,

°/ In its amended conplaint, the plaintiff pleads as foll ows:

17. Wth full know edge that the Program was not be
recei ved and exhibited by entities unauthorized to do
so, the defendants and/or their agents, servants,

wor kmen or enpl oyees of the Defendant[s] did unlawfully
intercept, receive, and/or descranble said satellite
signal and did exhibit the Program. . . at the tinme of
its transmission willfully and for purposes of direct
or indirect conmercial advantage or private financia
gai n.

(continued...)



(Am Conpl., at 7 17-18.) It does not plead, however, that the
defendants directly received the broadcast fromthe coaxial cable
networ k, and published that broadcast in violation of 47 U S.C. §
553. In other words, the plaintiff has chosen to limt its
recovery to viol ati ons under Section 605, rather than Section 553.
Therefore, this Court finds that the anended conpl ai nt provides the
def endants sufficient notice that the plaintiff intends to prove
t hat the defendants received the boxing matches directly fromthe
satellite, and not fromthe coaxial cable network, and published

t hose matches to their patrons.

b. Standi ng Requirenent

"[ T] he question of standing is whether the litigant is
entitled to have the court decide the nerits of the dispute or of

particular issues.”™ Warth v. Seldin, 422, 490, 498 (1975). To

decide this issue, a district court nust |ook at both the
constitutional limtations on its jurisdiction and prudenti al

limtations on its exerci se. | d.

(1) Constitutional Standing Requirenents

"It goes wi thout saying that those who seek to i nvoke t he

jurisdiction of the federal courts nust satisfy the threshold

(...continued)

18. That upon information and belief, Defendant[s]
used an illegal satellite receiver, intercepted
Plaintiff's signal and/or used an illegal cable

convertor box or device to intercept Plaintiff's
broadcast which originated via satellite uplink and
then retransmitted via satellite or mcrowave signal to
various cable and satellite systens.

(Am Conpl., at 7 17-18.)



requi renent inposed by Art. 1l of the Constitution by alleging an

actual case or controversy." Lyons v. City of Los Angeles, 461

U S 95, 101 (1983). Furthernore, "when standing is chall enged on
the basis of the pleadings, [a court nust] 'accept as true al
material allegations of the conplaint, and . . . construe the

conpl aint in favor of the conplaining party.'" Pennel v. San Jose,

485 U. S. 1,7 (1988) (quoting Warth v. Seldin, 422 U S. 490, 501

(1975)). Therefore, to establish "the irreducible constitutional
m ni nrumof standing,"” the United States Suprene Court requires that
a plaintiff satisfy three elenents: (1) the plaintiff nust have
suffered an "injury in fact"; (2) there nust be a causal connection
between the injury and the conduct conplained of; and (3) it nust
be likely, as opposed to nerely speculative, that the injury wll

be redressed by a favorable decision. Lujan v. Defenders of

Wlidlife, 112 S. &. 2130, 2136 (1992). The party invoki ng federal
jurisdiction bears the burden of establishing the elenents of
standing. 1d.

In this case, the defendants argue that the plaintiff
| acks standing to sue, because it fails to directly allege that it
suffered actual damages and that itsinjuryis fairly traceable the
al | egedl y unl awful conduct." (Defs.' Mem, at 5.) Areviewof the
amendment conpl aint, however, does reveal that the plaintiff
satisfies the three constitutional elenents. First, injuryinfact

requirenent is satisfied because the alleged injury is "'"actual or
imm nent, [and] not 'conjectural' or 'hypothetical.'" [|d. The

defendants dispute this, and argue that the plaintiff fails to
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directly allege in its anended conplaint that it suffered actua

damages. Even though the plaintiff fails to directly allege that
it suffered actual danmages, the anended conplaint, when read as a
whole, inplies that the plaintiff suffered an economic injury
because it was not conpensated for the publication of the boxing

match, for which it had distribution rights. See (Ceneral

Instrunent Corp. of Del. v. Nu-Tek Elecs. & Mg., Inc., No.

Cl V. A 93-3854, 1996 W. 442790, at *2 ("Economic injury may also
establish standing."). The plaintiff also satisfies the causation
requi renent, because it alleges that its economc injury occurred
when the defendants received and published the boxing matches to
their patrons. (Am Conpl., at § 17.) In other words, the
plaintiff alleges that the defendants did not have the right to
intercept, receive, and publish with the HBO broadcast w thout
entering into an agreement with the plaintiff, and that this
conduct caused the plaintiff's injury. Finally, the plaintiff
satisfies the redressability requirenent because it seeks nonetary
damages to conpensate it for the injury that it has allegedly
suffered. (l1d. at § 22.) |If the defendants were prohibited from
receiving and using the satellite signals, they woul d be required
to pay fees to the plaintiff in order to legally receive and
publish the boxing match to the patrons. Therefore, the renedy
requested by the plaintiff would redress its injury, and further

the purposes of Section 605. See Anerican Television &

Conmmuni cations Corp. v. Floken, Ltd., 629 F. Supp. 1462, 1472 (M D




Fla. 1986). Consequently, this Court concludes that the plaintiff

has satisfied all three constitutional requirenments for standing.

(2) Prudential Standing Requirenents

In addition to satisfying the constitutional standing
requirenents, aplaintiff alsonust satisfy the prudential standi ng
requirenents "that are part of judicial self-governance." UPS

Worl dwi de Forwarding, Inc. v. United States Postal Serv., 66 F.3d

621, 626 (3d Cr. 1995 (quoting Lujan, 504 U.S. at 560), cert.
denied, 116 S. . 1261 (1996). The prudential standing rules
require that:

(1) alitigant "assert his [or her] own | egal
interest rather than those of third parties,”
(2) courts "refrain from adjudicating
"abstract guesti ons of wi de public
significance' which anmount to 'generalized
grievances,'" and (3) a litigant denonstrate
that her interest are arguably wthin "the
zone of interests” intended to be protected by
the statute, rule or constitutional provision
on which the claimis based.

ld. (quoting Wieeler v. Travelers Ins. Co., 22 F.3d 534, 538 (3d

Cir. 1994) (citations omtted)). Nevertheless, evenif a partyis
barred by the prudential standing rules, Congress may confer

standing on that party, if it satisfiedthe constitutional standing

rules. Warth v. Seldin, 422 U S. 490, 501 (1975). |In other words,
"solong as [the constitutional standing] requirenent is satisfied,
persons to whom Congress has granted a right of action, either
expressly or by clear inplication, may have standing to seek reli ef

on the basis of the legal rights and interests of others, and,
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i ndeed, nmay i nvoke the general public interest in support of their
claim"™ 1d. One way Congress may confer that standing is by
"enact[ing] a special 'person aggrieved statute, allowing a

plaintiff to act as a 'private attorney general.'" Nu-Tek El ecs.,

1996 WL 442790, at *3 (quoting Ozonoff v. Berzak, 744 F.2d 224, 228

(1st Gr. 1983) (citations omtted)). Thus, when confronted with
athis type of statute, a court nust liberally construe the phrase
"person aggrieved" to confer broad standing. 1d.

As set forth above, Section 605 specifically targets the
unaut hori zed interception, reception, and publication of a radio
communi cation. 47 U.S.C. 8 605(a) (1991). Inthe earlier opinion,
this Court determned that the publication of signals received
directly froma satellite transm ssion fall under the auspices of
§ 605. Furt hernore, Congress has provided that "any person
aggri eved" by any violation of 8 605(a) may bring a civil actionin
a United States district court. 47 U S.C. 8§ 605(e)(3)(A) (1991 &
Supp. 1997). The term "any person aggrieved" is defined to
"include any person with proprietary rights in the intercepted
communi cation by wire or radio, including wholesale or retai
di stributors of satellite cable programming . . . ." 47 U.S.C. 8§
605(d) (6) (1991 & Supp. 1997). This is further supported by the
| egislative history of the 1984 amendnments to Section 605:

[T]he term "any person aggrieved" shall be

broadly interpreted by the courts in such

cases and shall include those with any rights

inthe intercepted radi o conmunications. Such

persons woul d include but are not Iimted to,

owners of the programm ng being transmtted as
wel |l as senders of the signal enbodying the

- 12 -



programm ng transmtted. Thus, the Committee
amendnent provides an explicit right of action
for any person aggrieved by the viol ations of
Section [605(a)].

H R Rep. No. 934, 98th Cong., 2d Sess., 83, reprinted in 1984

U S CC AN 4750.

In this case, the plaintiff is an aggrieved person for
pur poses of Section 605, because it has a propriety right to the
di stribution of the HBO broadcast. Therefore, if it can prove that
the defendants received the boxing nmatches directly from the
satellite, rather than the coaxial cable network, the plaintiff has

standi ng to sue under Section 605.

2. State Law O ai ns

Inits amended conplaint, the plaintiff alleges that the
defendants are liable for conversion and interference wth
prospective econom ¢ advantage. (Am Conpl., at 1Y 24-28.) The
def endants, however, urge for a dismssal of these state |aw
cl aims, because there is no reasonable basis for the Court to
exerci se supplenental jurisdiction. (Defs.' Mem, at 7; Defs.'
Reply, at 5.)

Pursuant to 8 1367, this Court may exerci se suppl enent al
jurisdiction over state lawclains. However, the Court may decline
suppl enental jurisdiction if:

(1) the claimraises a novel or conplex issue of
State | aw,

(2) the claimsubstantially predom nates over

the claimor clains over which the district
court has original jurisdiction,
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(3) the district court has dismssed all clains
over which it has original jurisdiction, or

(4) in exceptional circunstances, there are other
conpel ling reasons for declining jurisdiction.

28 U . S.C 8§ 1367(c) (1993). The Court may properly decline to
exerci se suppl enental jurisdiction and dismss the state clains if

any one of these applies. See G owth Horizons, Inc. v. Delaware

County, 983 F.2d 1277, 1284 (3d Cr. 1993).
The Courts in this district "ordinarily decline to
exerci se suppl enental jurisdiction over state | aw clains when the

federal clains are dism ssed.” Eberts v. Wert, 1993 W 30411, at

*5 (E.D. Pa. Aug. 9, 1993), aff'd, 22 F.3d 301 (3d Cir. 1994)
(table). In the instant case, this Court has determ ned that the
plaintiff may proceed on its federal cause of action. Thus, it is
appropriate at this tineto exercise supplenental jurisdictionover

the remai ning state | aw cl ai ns.

[11. CONCLUSI ON

For the reasons set forth above, this Court concl udes
that the plaintiff has sufficiently pled a cause of acti on under 47
U S.C. 8§ 605, and thus has standing to sue. Furthernore, because
the plaintiff has successfully pled a federal cause of action, this
Court will exercise supplenental jurisdiction over the remaining
state law clains. Accordingly, the defendants' notion to dismss
the plaintiff's anended conplaint is denied.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOE HAND PROMOTI ONS, | NC. : CIVIL ACTION
V. :
RENNARD STREET ENTERPRI SES, :
I NC. : NO. 96- 3593
ORDER

AND NOW this 18t h day of August, 1997, upon
consi deration of the Mdtion of Defendants Lennon's Bar, Inc., James
Lennon, and Goria Lennon to Dismss the Plaintiff's Anended
Conpl aint (Docket No. 28), IT IS HEREBY ORDERED that the

Def endants' Modtion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



