IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUBAR, | NC. t/a BG PACKAGQ NG : ClVIL ACTI ON
CORP. :

V.
PRECI SI ON PLASTI CS, | NC.,
SHI FRA LEFKOW TZ and :
CSCAR WERCBERGER ; NO 96-2815

MEMORANDUM

WALDVAN, J. August 13, 1997
Plaintiff asserted a breach of contract clai magai nst
def endant Precision Plastics, Inc. ("Precision") and a fraud

' Plaintiff avers that

cl ai magai nst all three defendants.
Precision failed to pay anmobunts ow ng for services perforned and
goods delivered. Plaintiff avers that defendant Lefkow tz nade
fraudul ent m srepresentati ons successfully to induce plaintiff to
rel ease additional valuable material to Precision. ?

Presently before the court is plaintiff's Second Mdtion
for Sanctions pursuant to Rule 37(b)(2)(C in which plaintiff
seeks a default judgnent against Precision on the contract claim
for $177,881.39 plus interest at the contract rate of 6% fromthe

date of each of the invoices, which are attached to the

1. It appears that defendant Lefkowitz is or was a principal of
Preci sion and enpl oyed def endant \Wercberger.

2. Plaintiff asserted a simlar claimagainst defendant

Wer cberger but concluded after discovery that he was not

cul pable. At court proceedi ngs on August 12, 1997, plaintiff's
counsel noved to dismss the claimagainst this defendant with
prej udi ce.



conpl ai nt, and agai nst defendant Lefkowitz on the fraud claimfor
$77,222.96, as well as a disnissal of Precision's counterclains. ?®

The court set August 12, 1997 for a hearing on
plaintiff's notion by formal order in which the court directed
def endants to appear and show cause why the requested sanctions
shoul d not be inposed. Fromthe pleadings, exhibits and ot her
matters of record, the follow ng appears.

Plaintiff served its first set of interrogatories and
request for production of docunents upon defendants Lefkow tz and
Preci sion on Novenber 7, 1996. Defendants did not respond. On
Decenber 17, 1996, then counsel for defendants Lefkow tz and
Precision infornmed plaintiff's counsel that plaintiff would have
to file a notion to conpel to obtain any response fromthese
defendants to the outstandi ng di scovery requests.

Plaintiff filed such a notion to conpel responses from
def endants Lefkow tz and Precision which was granted by court
order of January 13, 1997 directing defendants to respond to
plaintiff's discovery requests within 20 days. On February 3,
1997, WIllianms & Cuker filed a withdrawal of appearance as
counsel for defendants Lefkow tz and Precision, having
represented to the court that they were discharged by these

def endants. *

3. By order of July 11, 1996, plaintiff's clains against

Harri son Group, Inc. were dismssed pursuant to Fed. R Cv. P.
41(a) (1).

4. WIllianms & Cuker continued to represent defendant Wercberger.
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Def endants Lefkowitz and Precision failed to respond to
plaintiff's discovery requests as ordered by the court on January
13, 1997. Plaintiff's counsel attenpted to contact Lefkowi tz and
Preci sion by tel ephone on February 4, 1997 concerning their
continued failure to conply with their discovery obligations.

The person answering refused to identify herself or confirmthis
was a correct phone nunber for defendants and hung up. Upon

attenpting to reach defendants again, plaintiff's counsel left a
nmessage on an answering machine. No response was ever received.

On February 10, 1997, plaintiff filed a notion for
sancti ons seeking default judgnment agai nst defendants Lefkow tz
and Precision and di sm ssal of defendant Precision's
counterclains. By order of March 3, 1997, the court denied
plaintiff's notion without prejudice to renew if defendants
failed to avail thenselves of a final opportunity to conply with
court ordered discovery by March 17, 1997. Defendants Lefkow tz
and Precision did not do so. They have never provided plaintiff
W th any response whatsoever to any of its discovery requests.

By order of January 13, 1997, the court al so adnoni shed
Preci sion about the obligation of a corporation to appear through
counsel. By order of March 3, 1997, the court gave Precision a
final opportunity to appear through counsel by March 17, 1997.

Def endant Precision has failed to appear through counsel since
termnating its prior counsel alnost eight nonths ago.

In assessing a notion to enter default judgnent or to

dism ss as a sanction, a court generally considers the so-called
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Poulis factors. See Anchorage Assoc. Vv. Virgin Islands Bd. of

Tax Review, 922 F.2d 168, 177 (3d Cir. 1990); Hi cks v. Feeney,

850 F.2d 152, 156 (3d Cir. 1988), cert. denied, 488 U S. 1005

(1989); Poulis v. State FarmFire & Cas. Co., 747 F.2d 863, 868

(3d Gir. 1987).° Not all of the Poulis factors need be satisfied
for such a sanction to be warranted. H cks, 850 F.2d at 156.

Def endants Lefkowi tz and Precision are in clear
violation of the court's orders of January 13, 1997 and March 3,
1997. Because they di sengaged counsel, defendants Lefkow tz and
Precision are solely responsible for their failure to honor their
di scovery obligations.

The inability to obtain basic and essential information
fromthese defendants clearly prejudices plaintiff's ability to
prosecute its clains and nount a defense to Precision's

count ercl ai ns. See Adans v. Trustees, N.J. Brewery Trust Fund,

29 F.3d 863, 874 (3d Cir. 1994) (prejudice enconpasses
deprivation of information from non-cooperation with discovery

and need to expend resources to conpel discovery).

5. These factors include the foll ow ng:

1. The extent of the party's personal responsibility
for failure to prosecute or defend.

2. The extent of any prejudice to the adversary from
that failure.

3. Any history of dilatoriness on the part of the
recalcitrant party.

4. \Wether the conduct was willful or in bad faith.

5. The adequacy of alternative sanctions.

6. Wether the underlying claimappears to have nerit.

Poulis, 747 F.2d at 868.



Plaintiff is not conplaining about a limted or
isolated failure to conply with a discovery request. Defendants
Lefkowi t z and Precision have repeatedly refused plaintiff's
attenpts to obtain information through appropriate discovery
devices, avoided plaintiff's attenpts am cably to address this
dereliction and ignored two court orders to respond to
out st andi ng di scovery requests. Defendants' persistent failure
to neet their discovery obligations and honor court orders
conpelling their cooperation nust be viewed as willful. See

Morton v. Harris, 628 F.2d 438, 440 (5th Gr. 1980) (Rule 37(b)

di sm ssal for repeated failure to conply with court orders
conpel i ng production of particular docunents). Moreover,
def endant Precision has conpletely ignored the court's
instruction and its |l egal obligation to appear through counsel.
Gven their total refusal to provide discovery and
flagrant disregard for court orders, it is highly unlikely that a
nonetary sanction not approaching the anount of plaintiff's claim
woul d i nduce defendants' conpliance or deter others as stubbornly
bent on resisting discovery. Myreover, the court seriously
doubts that parties who cause the issuance of checks w thout
sufficient funds, flagrantly ignore their |egal obligations and
fail even to honor a court order to appear at a court proceedi ng
to explain thensel ves woul d satisfy any order inposing nonetary
sanctions. The court's only practicable course at this stage is
to grant the sanctions requested. Such a sanction is commensurate

with and fairly penalizes defendants' flagrant conduct, and w ||

5



al so serve to deter others fromengaging in simlar conduct. See

Nat i onal Hockey League v. Metropolitan Hockey Club, Inc. , 427

U.S. 639, 643 (1976).
The meritoriousness of a claimor defense nust be

determined fromthe face of the pleadings. See C T. Bedwell &

Sons v. International Fidelity Ins. Co., 843 F.2d 683, 696;

Poulis, 747 F.2d at 870. It follows that this factor is of
[imted practical utility in assessing a claimfor if a claimas
al l eged lacks nerit, it would likely be subject to di sm ssal
under Rule 12(b)(6) w thout the need to weigh other factors. The
bl atant refusal to provide any discovery, however, does suggest a
per cei ved weakness of Precision's counterclains and any defense
of Lefkowtz and Precision to plaintiff's clains.

Further, as noted, defendant Precision has persisted in
ignoring its |legal obligation and court directives to appear

t hrough counsel. See Row and v. California Men's Col ony, 506

U S 194, 202 (1993) (corporations nmay appear in federal court
only through licensed counsel). Where a corporation fails to
appear through counsel, entry of default judgnent against it or

dism ssal of its claimis "perfectly appropriate.”™ United States

v. High Country Broadcasting Co., Inc., 3 F.3d 1244, 1245 (9th

Cr. 1993). See also Dow Chemical Pacific Ltd. v. Rascator

Maritinme S.A., 782 F.2d 329, 336 (2d Cr. 1986); Securities &

Exchange Commin v. Research Automation Corp., 521 F.2d 585, 589

(2d Gir. 1975).



The court has been very patient but finally provided
def endants Precision and Lefkowitz with one | ast opportunity to
appear on August 12, 1997 to show cause why the requested
sanctions were not justified. Neither defendant appeared,

t hrough counsel or otherwise. This is truly an egregi ous case.

Plaintiff attached to its conplaint 105 invoi ces, one
from Decenber 31, 1994 and ot hers bearing various dates through
1995 and to March 6, 1996. Many of these invoices are for
several hundred dollars or less and one for as little as $18. 30.
Plaintiff has done absolutely no cal cul ation of the interest
which it clains. The court does not propose to cal cul ate 6% of
each amount in 105 invoices rangi ng between $18. 30 and several
t housand dollars. Mreover, while plaintiff avers that it "has
of ten demanded paynent of the sumin question," i.e.,
$177,881.39, it provides no information as to any particul ar
demand for paynent of any specific invoice. Plaintiff has
provi ded no past due notices.

Wiile plaintiff asks for prejudgnent interest "fromthe
date that each invoice becane due and owi ng," it has provided no
information as to terns of paynent and none appears fromthe face
of the invoices. Plaintiff makes no showi ng as to paynent terns
provi ded by any contract between the parties or reasonably
inferred froma pattern and practice. There can be no doubt,
however, that as of the tine the conplaint in this action was
served on May 9, 1996, it was clear to defendants that plaintiff

was insisting on imedi ate paynent of these invoices and that
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such insistence was reasonable fromplaintiff's other avernents.

Plaintiff also has not presented any evi dence regarding
any attorney fees it reasonably incurred in preparing and
prosecuting this notion.

Accordingly, default judgnent will be entered against
def endant Precision in the anount of $177,881.39 plus interest at
the contract rate of 6% from May 9, 1996 and its counterclains
will be dismssed. Default judgnment wll be entered agai nst
defendant Lefkowitz on liability on plaintiff's fraud claim
against her. A hearing will be held on August 19, 1997 at which
the court wll formally receive plaintiff's evidence of the | oss
it incurred in delivering printing plates and additional product
to defendant Precision in reliance on the m srepresentations of
def endant Lefkowitz. Defendant Lefkowtz will again be given an
opportunity to appear at such hearing. Appropriate orders wl|

be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUBAR, | NC. t/a BG PACKAGQ NG : ClVIL ACTI ON
CORP. :

V.
PRECI SI ON PLASTI CS, | NC.,

SHI FRA LEFKOW TZ and :
OCSCAR WERCBERGER ; NO 96-2815

ORDER

AND NOW this day of August, 1997, upon
consi deration of plaintiff's Second Motion for Sanctions agai nst
def endant Precision Plastics (Doc. #41) and in the absence of any
response thereto, after an opportunity for hearing and argunent
t hereon and consistent with the acconpanyi ng nenorandum [T IS
HEREBY ORDERED that said Motion is GRANTED in that JUDGVENT is
ENTERED i n the above action for plaintiff and agai nst defendant
Precision Plastics, Inc. in the amount of $191, 382.58 and

def endant Precision's counterclains in this action are D SM SSED.

BY THE COURT:

JAY C. WALDMAN, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUBAR, | NC. t/a BG PACKAGQ NG : ClVIL ACTI ON
CORP. :

V.
PRECI SI ON PLASTI CS, | NC.,

SHI FRA LEFKOW TZ and :
OCSCAR WERCBERGER ; NO 96-2815

ORDER

AND NOW this day of August, 1997, upon
consideration of plaintiff's oral notion nmade of record in court
proceedi ngs on August 12, 1997 to dismss with prejudice all
cl ai s agai nst defendant Wercberger upon |earning through
di scovery that he is not a proper party defendant herein,
consistent wwth Fed. R Cv. P. 41(a)(2), |IT 1S HEREBY ORDERED
that said notion is GRANTED and all cl ai ns agai nst defendant

Wercberger in this action are DI SM SSED with prejudice.

BY THE COURT:

JAY C. WALDMAN, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUBAR, | NC. t/a BG PACKAGQ NG : ClVIL ACTI ON
CORP. :

V.
PRECI SI ON PLASTI CS, | NC.,

SHI FRA LEFKOW TZ and :
CSCAR WERCBERGER ; NO 96-2815

ORDER

AND NOW this day of August, 1997, upon
consideration of plaintiff's Second Motion for Sanctions agai nst
def endant Lefkowitz (Doc. #41) and in the absence of any response
thereto, consistent with the acconpanying nenorandum [T IS
HEREBY ORDERED that said Mdtion is GRANTED in that JUDGVENT is
ENTERED i n the above action for plaintiff and agai nst defendant
Lefkowtz in an anmount to be determned at a hearing at 4:00 p.m
on August 19, 1997 in Courtroom9-B, Ninth Floor, US.

Court house, 601 Market Street, Philadelphia. |IT 1S FURTHER

ORDERED t hat the deputy clerk again cause service by certified
mai | on defendant at the address she has provided the court and
that plaintiff forthwith file and simlarly serve the testinony
in affidavit formon which it wll rely as well as any exhibits

it wll offer.

BY THE COURT:




JAY C. WALDMAN, J.
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