IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FEDERAL DEPCSI T | NSURANCE CORPORATI ON CIVIL ACTI ON
Statutory Successor to RESOLUTI ON TRUST :
CORPORATION I n Its Capacity As Receiver :
For Atlantic Financial Savings, F.A :

V.
PARKVWAY EXECUTI VE OFFI CE CENTER NO. 96-121
FEDERAL DEPCSI T | NSURANCE CORPORATI ON ClVIL ACTI ON

Statutory Successor to RESOLUTI ON TRUST :
CORPORATION I n Its Capacity As Receiver :
For Atlantic Financial Savings, F.A :

RI CHARD L. EVANS and HELENE EVANS NO. 96-122

MEMORANDUM

Padova, J. August 15, 1997

Plaintiff, the Federal Deposit Insurance Corporation
("FDI C"), statutory successor to the Resolution Trust Corporation
("RTC") inits capacity as Receiver for Atlantic Financial Savings,
F.A. ("Atlantic"), brings this action to collect on prom ssory
not es extended to Parkway Executive Ofice Center, a Pennsylvania
Ceneral Partnership ("Parkway"), which were guaranteed by R chard
Evans and Hel ene Evans (hereinafter referred to collectively as
"Def endants"). Def endants have filed various Counterclains and
affirmati ve defenses. FDIC currently submts, for the Court's

consideration, its Motion to Dism ss the Counterclains, its Mtion
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to Strike Defendants' Affirmative Defenses, and its Mtion for
Summary Judgnent.

For the following reasons, FDICs Mtion to D smss
Def endants' Counterclains shall be granted. The Court will deny
FDIC s Mdtion to Strike Defendants' Affirmative Defenses. The
Court will grant in part and deny in part FDIC s Mtion for Sunmary

Judgnent .

Backgr ound

A Loan Agreenents

Richard Evans is Parkway's general partner. |In 1985,
Par kway purchased a buil di ng | ocat ed at Fi ve Logan Square, 20th and
Race Streets, in Philadel phia, Pennsylvania. ("Five Logan"). Five
Logan is a five story office building spanning approxinmtely
150, 000 square feet. Both Atlantic and Provident National Bank
("Provident") financed t he purchase. Provident supplied $8, 500, 000
t hrough a first nortgage, and Atlantic | oaned $2, 000, 000 t hrough a
"Prom ssory Note," executed by Parkway in favor of Atlantic. Under
the Prom ssory Note, Parkway "hereby promse[ed] to pay to the
order of ATLANTIC FI NANCI AL FEDERAL . . . the principal anmount of
$2, 000, 000. " (Def.s' Mem Qpp. Pl.'s Mt. App. at 1 ("Def.s'
App."); Pl.'s Mbt. Summ J. Ex. AL ("Pl.'s Mbt.")). In additionto
repaynent of the principal, Atlantic received an "Enhancenent
Interest” entitling it to (1) 15%of net cash flow fromFi ve Logan
until the Prom ssory Note was paid in full and (2) at | east 15% of

t he net proceeds of any sale of Five Logan. (Def.s' App. at 4-5).
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Par kway al so obt ai ned $3, 000,000 in letters of credit fromAtlantic
designed to serve as further collateral for the Provident |oan.
(Aff. of Richard L. Evans, MD. Opp. Pl."'s Mt. 9§ 3) ("Evans
AFf.")).

Four years after purchasing the buil di ng, Parkway deci ded
to renovate Five Logan. (Evans Aff. § 5). On August 24, 1989,
Parkway signed two new agreenents designed to finance the
renovation: (1) the Note Mdification Agreenent ("Mdification"),
and (2) the Construction Loan and Security Agreenent (" Construction
Loan"). Par kway, Provident, and Atlantic were parties to the
Construction Loan. As of August 24, 1989, (1) the outstanding
principal owed to Provident by Parkway pursuant to the 1985
nortgage was $5,425,153.80, and (2) Parkway owed Atlantic
$4, 245, 272. 65 on the Promi ssory Note. (Def.s' App. at 43).

Under the Construction Loan, Provident agreed to |end
Parkway up to $4,290,000, and Atlantic agreed to |end Parkway
$7, 410,000 "to renovate the exi sting inprovenents and devel op [ Fi ve
Logan]." (Def.s' App. at 15). The Construction Loan inposed the
foll owi ng obligations on Atlantic and Provident:

[s]o long as there has occurred no Event of

Default or any event or condition which, with

t he passage of tinme of giving notice or both

could beconme an Event of Default, Provident

shall be obligated to advance (40% of the

Funds (agai nst the Second Note), and Atlantic

shall be obligated to advance sixty percent

(60% of the Funds (against the Atlantic

Not e) .

(Def.s' App. at 30).



The Construction Loan al so required Ri chard Evans and hi s
wi fe Hel ene Evans to personally guarantee the repaynent of nonies
Atl antic | oaned Parkway. (Def.s' App. at 25; Evans Aff. ¢ 8
(stating "Atlantic Federal also required ny wife to execute the
1989 Guaranty and Suretyshi p Agreenent, even though she was not an
officer, partner, or principal in Parkway, and she had not co-
signed on any of the prior loans. No reason was given. . . . ")).
Specifically, the Evans executed a Guaranty and Surety Agreenent
("Quaranty") which provided, in part:

Guar ant ors her eby absol utely,
irrevocably, and unconditionally guarantee to
Lender, its successors, endorser, and assigns,
and becone surety for (a) the full, faithful
and punctual paynent when due (and not nerely
the collectibility), of any and all suns
required to be paid by Borrower, Its
successors and assi gns under the note and the
ot her Loan Docunents .

This Guarantee is an absolute and
uncondi tional guaranty of pronpt and full
paynent and performance and not nerely of
collection with QGuarantors intending to be
bound hereunder in the sane manner and to the
same extent as Guarantors woul d have been had
t hey executed the Loan Docunents

GQuarantors hereby waive . . . (b) all

def enses, offsets and counterclains which

GQuarantors may at any tinme have jointly or

severally to any of the obligations of

Bor r ower.
(Def.s' App. at 115-16).

The Modification, entered into between Atlantic and
Par kway, set forth repaynent terns, |listed Parkway's bal ance as
$12, 045, 272. 65, and inposed a maturity date of February 24, 1991.

(Def.s' App. at 103-05; Pl.'s Mot. Ex. A2). As of January, 1990,
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Atl antic had di sbursed approxi mately $1, 500, 000 of its share of the
$7, 400,000 called for under the Construction Loan. (Evans Aff. 1
11).

B. Atlantic's Dem se

"On January 11, 1990, the Director of the Ofice of
Thrift Supervision, Departnent of the Treasury ("OIC'), declared
that Atlantic Financial Federal was in an unsafe and unsound
condition to transact business and ordered it closed."” (Aff. of
Richard S. Greenberg Supp. Pl.'s Mt. § 2 ("Geenberg Aff.")).
When Atl antic was closed, it imedi ately stopped funding its share
of the | oans, causing a massive budget shortfall on the project to
renovate Five Logan. (Evans Aff. 1Y 13-14). The RTC was appoi nted
as Receiver for Atlantic and thereby took possession of Atlantic's
assets. (Greenberg Aff. 7 3-4).1

Par kway unsuccessfully demanded that Atlantic and RTC
continue funding, asserting the project could not be conpleted
W thout the full loan anobunts. (Evans Aff. § 15; Def.s' App. at
133-41). On May 22, 1990, the RTC repudi ated the undi sbursed
bal ance of the $12, 045,272 | oan comm tnment. (Greenberg Aff.  14;

1. The RTC entered into a "Purchase and Assunpti on Agreenent”
with Atlantic Financial Savings, F.A ("Atlantic Savings"), a
newy chartered institution, whereby Atlantic Savings purchased
the Prom ssory Note, the Mdification, and the Guaranty. On
January 11, 1990, however, the OTC took possession of Atlantic
Savi ngs and appoi nted the RTC as Conservator. On Novenber 15,
1991, the OIC appointed the RTC as Receiver for Atlantic Savings.
The RTC term nated on Decenber 31, 1995, and the FDIC becane its
statutory successor.



Evans Aff. 9 17; Def.s' App. at 142). Provident, initially
recogni zing that Atlantic was i n default, then decl ared Par kway and
the Guarantors in default and initiated a conpl aint for confession
of judgnent agai nst Parkway and the Evans in the Court of Common
Pl eas of Phil adel phia County. (Def.s' App. at 131 (letter from
Provi dent to Parkway noting "[y] ou understand and acknow edge t hat
the loan is in default due to Atlantic's failure to fund and t hat
we may at any tine refuse to make further advances of the |oan");
157 (Provident's Conplaint in Confession of Judgnent recogni zing
that "Atlantic has failed to fund its portion of certain advances
of the Loan in accordance with the Loan Agreenent")).

According to Defendants, both Atlantic and the RTC were
aware of the state court litigation, but took no action. (Evans
Aff. 99 20-21; Def.s' App. at 151-59). Provi dent eventually
assigned its loan docunents to a third party and initiated a
nortgage foreclosure onits first lien. Five Logan was then sold
at a Sheriff's sale to Provident's assignee. (Evans Aff. Y 22-23;
Def.s' App. 160-65). The Provident litigation settled in 1994.
(Evans Aff. ¢ 29).

C. Def endants' Proof of Caim

On August 17, 1990, Defendants submitted a proof of claim
to the RTC in its capacity as Conservator for Atlantic Savings,
claimng $29,658,863.00 in actual direct conpensatory danages.
(Aff. of Linda S. Palonmbizio 4 (FDIC Clains Specialist) Pl."s
Mot. Ex. Al ("Palonbizio Aff.")). Thereafter, the RTC and Evans
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counsel entered into a series of tinme extensions over a period of
al nost four years agreeing to give the RTC nore tine to adjudicate
Def endants' claim (Evans Aff. § 25; Palonbizio Aff. 1 5). By
| etter dated Septenber 8, 1994, the RTC notified the Evans that
their claimwas disallowed. (Palonbizio Aff. § 6). According to
Evans:

By this time, no less earlier, Parkway, ny
wfe and | had been entirely w ped out
financially as a result of the failure of the
project and we had told the RTC of our
situation. As a direct result of the actions
of Atlantic and RTC, we were financially
unabl e to pursue our rights through the filing
of a new lawsuit in federal court against
Atlantic / RTC follow ng the disallowance of
the claim

Atlantic / RTC never decl ared Par kway, mny
wife or me in default prior to the filing of
this lawsuit in January of 1996, whi ch was si X
years after Atlantic defaulted on its
obligation to fund the | oan.
(Evans Aff. 91 31-32). The FDICinitiated the instant litigation
against Parkway (to <collect on the Construction Loan and
Modi fi cation) and the Evans (to col |l ect on the Guaranty) on January

10, 1996.

1. Di scussi on

A Mbtions to Dismss Counterclains and Strike
Affirmati ve Def enses

1. St andar ds of Revi ew
FDI C noves to dism ss Defendants' Counterclains and to
stri ke Defendants' affirmative defenses. "Wen deciding a 12(b)(6)

nmotion to dismss, the counterclains nmust be read in a |ight nost
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favorable to the counter-claimant, and all of the factual
al l egations nust be taken as true. However, |egal conclusions,
deducti ons or opi ni ons couched as factual all egati ons are not given

a presunption of truthfulness.” Governnent Guar. Fund of the

Republic of Finland v. Hyatt Corp., 955 F. Supp. 441, 449 (D.V.I.

1997) (citing Ransomv. Marrazzo, 848 F.2d 398, 401 (3d Cir. 1988);

Flemng v. Lind-Waldock & Co.,, 922 F.2d 20, 23 (1st Cr. 1990)).

Motions to strike under Fed. R Cv. P. 12(f) are
generally viewed with disfavor because of their potential to be
used as a dilatory tactic. |If there are either questions of fact
or di sputed questions of law, the notion to strike nust be deni ed.
However, a notion to strike is the primary procedure for objection

toaninsufficient affirmati ve defense." Resol ution Trust Corp. V.

Farnmer, 823 F. Supp. 302, 305-06 (E.D. Pa. 1993). Motions to
strike "do[, however,] serve a useful purpose by elimnating
i nsufficient defenses and saving the tinme and expense whi ch woul d
ot herw se be spent in litigating issues that would not affect the
outcone of the case . . . . [T]lhe district court has broad

di scretion in disposing of notions to strike. United States v.

Union Gas Co., 743 F. Supp. 1144, 1150 (E.D. Pa. 1990) (citations

omtted). "An affirmative defense is insufficient if as a matter

of law it cannot succeed under any circunstances.” 1n re Sunrise

Sec. Litig., 818 F. Supp. 830, 840 (E.D. Pa. 1993) (citation

omtted).



2. Def endants' Defenses and Countercl ai ns

Def endants' Counterclains allege generally that (1)
Atl antic breached t he Constructi on Loan agreenent and Modi fi cati on,
(2) Atlantic defaulted onits obligations, and (3) the RTC wongly
repudi at ed those agreenents. According to Defendants, the Five
Logan project coul d not be conpl eted because of the massive budget
shortfall. Specifically, as of January, 1990, Atlantic had
distributed only $1.5 million of its $7.4 mllion share of the
Construction Loan and Modification. Def endants argue that
Atlantic's failure to disclose its precarious financial condition
destroyed the prospect that their real estate project would be
successful ly conpl et ed.

Def endants al so put forth the affirmative defenses of (1)
estoppel; (2) failure to give consideration; (3) statute(s) of
limtations; (4) waiver; (5) failure to state a claim and (6)
| aches. In addition, Defendants claim that "[a]s a result of
Atlantic's default, Parkway has | ost the property in foreclosure,
it has been unable to pay its creditors, and it has suffered
damages in excess of the anmpunts borrowed from Atlantic .

[ Def endants | ost their] investnent, and [ have] incurredliabilities
to others.” (Def.s' Am Answer, Affirmative Defenses and
Countercl. 1 15, 17). Attacki ng the Guaranty, Defendants cl aim
"Atlantic's failure to disclose the facts concerning its true
financial condition renders the Guaranty and Suretyshi p Agreenent
voi dabl e, void and rescinded."” (Def.s' Am Answer, Affirmative

Def enses and Countercl. T 12).



Def endants' Counterclains rest on the sane theory,
mai ntai ning that "[a]s the successor to the RTC, Plaintiff FDICis
liable for all damages flowng from the RTC s repudiation and
breach of Atlantic Financial Federal's obligations, and from
Atlantic's defaults . . . . " (Def.s'" Countercl. T 4). In
addi tion, Defendants assert that Atlantic's insistence on Hel ene
Evans' executing the Guaranty viol ates the Equal Credit Qpportunity
Act, 15 U S.C A 88 1691-1691e (West 1982 & Supp. 1997) ("ECOA")
because it was done solely on the basis of Helene Evans' narital
relationship with R chard Evans. Accordi ng to Defendants, FDI C had
actual or constructive know edge of Atlantic's conduct when it

acquired the CGuaranty.

3. FDI C s Position
FDIC first noves to dismss the Counterclains, arguing
the Court lacks subject matter jurisdiction because Defendants
failed to file suit on the claimw thin 60 days fromthe date of
noti ce of disallowance of the claim FDICpointsto 12 U S. C A 8§
1821(d) (13) (D), which states that except as ot herw se provided in
this subsection, no court has jurisdiction over:
(i) any claimor action for paynent from
or any action seeking a determ nation of
rights with respect to, the assets of any
depository institution for whi ch t he
Corporation has been appointed receiver,
i ncluding assets which the Corporation my
acquire fromitself as such receiver; or
(ii) any claim relating to any act or

onission_ of such institution or t he
Cor poration as receiver.
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12 U.S.C. A § 1821(d)(13)(D) (West 1989 & Supp. 1997). Sections
1821(d)(6)(A) and (B) dictate the appropriate procedure for
obtai ning judicial review

(6) Provision for agency review or judicial
determ nation of clains

(A In general

Before the end of the 60 day period
begi nning on the earlier of-

(i) the end of the period described in
paragraph (5)(A) (i) with respect to any claim
agai nst a depository institution for which the
Corporation is receiver; or

(i1) the date of any notice of disall owance of
such cl ai m pursuant to paragraph (5)(A) (i),

t he cl ai mant may request adnini strative revi ew
of the claimin accordance w th subparagraph
(A) or (B) of paragraph (7) or file suit on
such claim (or continue an action comenced
bef ore t he appoi ntment of the receiver) inthe
district or territorial court of the United
States for the district in which the
depository institution's principal place of
business is located or the United States
District Court for the District of Col unbia
(and such court shall have jurisdiction to
hear such clain).

(B) Statute of Limtations
If any claimant fails to--

(i) request admi nistrative review of any
claimin accordance w th subparagraph (A) or
(B) of paragraph (7); or

(ii) file suit on such claim(or continue
an action commenced before the appoi nt nent of
t he receiver),

before the end of the 60-day period descri bed
i n subparagraph (A), the claimshall be deened
to be disallowed (other than any portion of
such claimwhich was al |l owed by the receiver)
as of the end of such period, such
di sal | owance shall be final, and the cl ai mant
shal |l have no further rights or renedies wth
respect to such claim

11



12 U.S.C. A § 1821(d)(6)(A), (B)

FDIC clainms the Court may only exercise subject matter
jurisdiction over a clai munder the Financial Institutions Reform
Recovery, and Enforcenent Act of 1989 ("FIRREA"), if the clai mant
exhausts the statutory claim procedure, pointing to Rosa V.

Resol ution Trust Corp., 938 F.2d 383, 391 (3d Cir. 1991) (stating

"we are satisfied that § 1821(d)(13)(D) . . . prevails with respect
to the subject matter jurisdiction of the district court. That the
bar is a statutory exhaustion requirenent is indicated by the

| anguage"), cert. denied, 502 U. S 981, 112 S. C. 582 (1991);

Federal Deposit Ins. Corp. v. Shain, Schaffer & Rafanell o, 944 F. 2d

129, 132 (3d Cir. 1991) (stating the "FIRREA s cl ai ns procedure in
section 1821(d) is exclusive. Congress expressly wthdrew
jurisdiction fromall courts over any claimto a failed bank's
assets that are nmade outside the procedure set forth in section
1821" and noting "the jurisdictional bar of § 1821(d)(13)(D)
reaches (1) clains for paynent fromthe assets of the fail ed bank,
(2) actions for paynent fromthose assets, and (3) actions for a
determ nation of rights with respect to those assets").

FDI C adm ts that Defendants initially conplied with the
cl ai ns procedure when they subm tted a proof of clai mon August 17,
1990 to the RTC. Defendants did not, FDI C argues, file a | awsuit
wi thin 60 days of the RTC s response di sal |l owi ng Def endants' claim
-- dated Septenber 8, 1994 -- as required by 8§ 1821. FDI C cont ends
that Defendants' failure to satisfy this statutory prerequisite

precludes the Court from exercising subject matter jurisdiction.

12



4. Def endants' Position

Def endants assert that they fully exhausted their
adm ni strative renedies by submtting atinely claim dated August
17, 1990, that was based on the sane facts that give rise to the
Counterclains, i.e., the breach by Atlantic of the Construction
Loan and Mdification. The RTC, contend Defendants, had a ful
opportunity to consider the claim thus satisfying the narrow
pur pose of the FI RREA s exhaustion schene. "The purpose underlying
[the] FIRREA's exhaustion schenmeistoallowthe RTCto performits
statutory function of pronptly determ ning clains so as to quickly
and efficiently resol ve clains against afailedinstitutionwthout
resorting to litigation." Rosa, 938 F.2d at 396.

As a result of the collapse of the project and the RTC s
del ay i n adj udi cating the cl ai m(duri ng whi ch Def endants' fi nanci al
condi tion deteriorated), Defendants maintain they had insufficient
funds to litigate the matter in court and could not conmence such
an action. (Evans Aff. ¥ 31).

Def endants ai mto di stinguish the cases relied on by the
FDIC that invoked the statutorily inposed 60 day deadline by
argui ng that the defendants in those cases either did not exhaust
the renmedy schene set forth in the FIRREA or did not file a
counterclaim According to Defendants, the settled lawis that a
counterclaimarising out of the sane transaction or occurrence is
never time barred insofar as it seeks danages | ess than or equal to
the amount of the FDIC s claim Defendants maintain that their

Countercl ains seek relief for breach of the very docunents the FDIC
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issued, relate to the 'particular transaction' that is the subject
of thislitigation, and will at | east reduce, if not elimnate, any

j udgnent obtai ned by the FD C

5. Counterclaimand Affirmative Defense Concl usion

The Court concludes that the 60 day statute of
limtations articulated in 12 US CA § 1821(d)(6)(A), (B)
precl udes Defendants from asserting their Counterclains but does
not precl ude Defendants fromasserting their affirmative def enses.

Wth respect to the Counterclains, the instruction from

Resolution Trust Corp. v. WW Dev. & Managenent, Inc., 73 F.3d

1298 (3d Cir. 1996), is clear. There, Bell Savings Bank, PaSA
("Bell") extended a |l oan to WW Devel opnment and Managenent Conpany
("WW"). Bell agreed to extend a second |l oan to WW designed to
pay off the first loan. Bell, however, never extended the second
| oan. WW defaulted on the first l|oan, and Bell confessed
j udgnent agai nst WW Subsequently, the RTC took over Bell, and,
thereafter, WW filed (1) a petition to strike or open WW's
confessed judgnment and (2) a separate action alleging breach of
contract. Shortly before the deadline for filing clains under the
FIRREA, Bell's lawer and the RTC exchanged correspondence
regarding the formal filing of a proof of claimwith the RTC in
conpliance with the adm ni strative procedures under that statute.
A formal proof of claim however, was never filed.

The United States Court of Appeals for the Third Crcuit

("Third Crcuit") dismssed WW's separate | awsuit.
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In this case, treating WW's petition to
reopen the renmoved case and its counsel's
August 5, 1991 letter to RTC s counsel as
toget her constituting a properly filed claim
WW failed to bring the federal case in the
district court within the statutorily
prescribed tinme period . . . . If the RTCis
correct so that WW's petition, either
i ndependent|ly or acconpanied by its letter of
August 5, 1991, did not constitute a claim
the district court would have | acked
jurisdiction because WW would not have
fol | owed t he proper adm ni strative procedures.
Nevert hel ess, since we find that even if a
pl eading can constitute a claim under [the]
FI RREA, the district court |acked jurisdiction
over this claim we need not address this
i ssue.

Id. at 1305 & n.13. Defendants' assertion that WW _Dev. does not
provi de support because WW did not file an adm nistrative cl aim
i s unpersuasive. WW Dev. reached its concl usion assum ng that
WW conplied with the adm nistrative clainms procedure. Thus, the
instructional value of WW _ Dev. |lies beyond situations where the
debtor did not follow the adm nistrative clainms procedure and
enconpasses debtors who do file admnistrative clains but
subsequently fail to file suit within the statutorily prescribed
limtations period.

Wile WW's separate | awsuit failed, its defenses inthe
lawsuit initiated by Bell to confess judgnent were not subject to
the jurisdictional bar:

the defenses allege in the petition to open

j udgnent are part of a pre-receivership action

and thus under section 1821(d)(5)(F)(ii) and

1821(d) (13) (D) the district court may

entertain them wthout regard for the
jurisdictional bar in the latter section.

* * %
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Wiile the defenses to Bell's confession of
j udgnent action pertain to the assets of WW,
the counterclaimclearly asserts a cl ai mover
Bell's assets. If in addition to raising
defenses to an action or aclaim a party al so
rai ses countercl ai ns, such counterclai ns woul d
also fall under section 1821(D)(13)(D)'s
jurisdictional bar.

* * %

The countercl ai m brought by WW, in contrast
toits defense to the confessed judgnent, is a
claimagainst a failed financial institution,
precisely the kind of post-receivership claim
that Congress wanted resolved expeditiously
and fairly, through the adm nistrative clains
process.

ld. at 1309.

(D.

Kan.

Resol ution Trust Corp. v. Schonacher, 844 F. Supp. 689

1994) reached a simlar result wth respect

counterclains, but enployed different reasoning:

[ T] his court concludes that a two step process
is required to determ ne which counterclainms
and affirmative defenses are subject to the
mandat ory admi ni strative cl ains procedure.

The first step is to determ ne whether
the claimenbodied in the affirmative def ense
or counterclaimis of the type described in
the statute. In Rosa v. Resolution Trust
Corp., 938 F.2d 383 (3d Cr. 1991), the court
undertook to define clains for which the
adm ni strative clains procedure is nmandated
under clause (i) of Section 1821(d)(13)(D)
"The bar enbodied in clause (i) reaches (1)
clainms for paynent from the assets of the
failed financial institution], (2) actions for
paynent fromthose assets and (3) actions for
a determnation of rights with respect to
t hose assets.' Rosa, 938 F. 2d at 393. ( ause
(ii1) of that section reaches clains 'relating
to any act or omission of such institution or

16
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the Corporation as receiver.' 12 U S C
1821(d) (13) (D). ?

If the claimis of the type included in
the statute's |anguage, the next step is to
determ ne whether the claim could have been
br ought i ndependently by t he def endant agai nst
the institution or receiver. In making this
evaluation, the determning factor is not
whet her a defendant | abels his response as an
affirmative defense or as a counterclaim
| nstead, the court nust eval uate whether an
asserted defense or counterclaim could have
been brought against the receiver or the
institution independently.

Schonacher, 844 F. Supp. at 695 (citations omtted).

Wth this franewor k, Schonacher found defendant's cl ai ns

for set-off and recoupnent were actually clains for paynent from
t he assets of the failed institution and therefore within the scope

of § 1821(d)(13)(D)'s jurisdictional bar. Schonacher also struck

(1) the ECOA affirmative defense and (2) the affirmative defense
that the guaranty sued upon was void for want of consideration,
finding these affirmative defenses could have been brought
i ndependently prior to the action taken by the fail ed bank or RTC
The other affirmative defenses -- failure to join all necessary
parties, waiver, estoppel, and failure to state aclaim-- were all

al |l owed because they had no independent basis.

2. But see National Union Fire Ins. Co. v. City Sav., F.S. B. ,
28 F.3d 376, 393 (3d Cir. 1994) (stating 8§ 1821(d)(13)(D) bars
jurisdiction over 4 categories of actions: "(1) clains for
paynent from assets of any depository institution for which the
RTC has been appoi nted receiver; (2) actions for paynent from
assets of such depository institution; (3) actions seeking a
determ nation with respect to assets of such depository
institution; and (4) a claimrelating to any act or om ssion of
such institution or the RTC as receiver").
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In National Union Fire Ins. Co. of Pittsburgh v. Gty

Savs., F.S.B., 28 F.3d 376 (3d Gr. 1994), the Third GCrcuit

remar ked on Schonacher and M dwest but declined to take their

appr oach. National did not involve a confession of judgnent.
Rat her, National Union Fire Insurance Conpany ("National")
comrenced a declaratory judgnent action against the RTC, as
receiver for Cty Savings, F.S.B. ("Cty Savings"), asserting
Nati onal had the right to rescind the insurance policies issued to
City Savings. The RTC noved to dism ss the declaratory judgnent
action and filed a counterclaim

Nat i onal noted at the outset that National Union did not
conply with the admnistrative clains procedure. In short,
National found that the |anguage of § 1821(d)(13)(D) Dbars
decl aratory judgnment actions:

"No court shall have jurisdiction over -- (i)

any claimor action for paynent from or any

civil action seeking a determ nation of rights

with respect to, assets of any depository
institution for which the corporation has been

appoi nted receiver' . . . . The term "any
action" includes actions by debtors as well as
creditors, and is not limted to actions

asserting a right to paynent . . . . [8

1821(d)(13)(D)] bars National Union and Gul f's

decl aratory judgnent action.
ld. at 385-89 (citations omtted). Wth respect tothe affirmative
def enses asserted by National in response to the RTC counterclaim
Nati onal found "[w] e believe that the plain nmeani ng of the | anguage
contained in 8 1821(d)(13)(D) indicates that the statute does not

create a jurisdictional bar to defenses or affirmative defenses
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whi ch a party seeks to raise in defending against aclaim"”

393. More specifically:

W think it is plain enough that a
defense or an affirmati ve defense is neither
an '"action' nor a 'claim' but rather is a
response to an action or a claim and that
t heref ore defenses and affirmati ve def enses do
not fall under any of the above four
cat egori es of actions.

* * %

There s a conflict anong courts
concerning whether affirmative defenses are
jurisdictionally barred by § 1821(d)(13)(D)
See cases cited in RTC v. Schonacher, 844 F.
Supp. 689, 692-94 (D. Kan. 1994). The only
court of appeals to consider this issue has
held that an affirmative defense of nutual
m stake is not barred by 8§ 1821(d)(13)(D).
RTC v. M dwest Fed. Sav. Bank of Mnot, 4 F. 3d
1490, 1494-97 (9th GCir. 1993). W agree with
the outcone of Mdwest Federal, but, as
suggested in supra at 386-92 and n.8, our
anal ysi s does not mrror the reasoning of the
Court of Appeals for the Ninth Crcuit.

* * %

The jurisdictional bar contained in 8§
1821(d) (13) (D) therefore does not apply to
defenses or affirmative defenses.

O course, in addition to raising
defenses or affirmative defenses to an action
or claim a party also raises counterclains,

such counterclains would fall under 8
1821(d)(13)(D)"'s jurisdiction bar because a
counterclaimis a 'claim' . . . Therefore,

unl ess counterclains were properly submtted
to the admnistrative clains procedure of
[the] FIRREA, they would be subject to the
jurisdictional bar of 8§ 1821(d)(13)(D).

3. See supra note 2 (art

barred by

§ 1821(d) (13)( ))
19
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Whet her an assertion is truly a defense,

an affirmati ve defense, or a counterclaimis a

question courts are conpetent to answer. As

di scussed above, a claim (or a counterclaim

is essentially an action which asserts a right

to paynment. Courts should not allow parties

to avoi d t he pr ocedur al bar of 8§

1821(d)(13)(D) by sinply labeling what is

actually a counterclaim as a defense or

affirmati ve defense.

ld. at 393-94 & n.24 (citations omtted).

The Court concludes that the jurisdictional bar
articul ated in 8§ 1821 bar s Def endant s’ Count er cl ai ns.
Specifically, 8 1821 precludes Defendants from obtaining an
affirmative recovery as set forth in the Counterclains because
Defendants failed to file suit appealing the adverse adjudi cation
of their proof of claimwthin 60 days. The jurisdictional bar
does not, however, defeat Defendants' ability to proceed with their
affirmati ve defenses which seek to set-off or reduce the FDIC s
cl ai mby t he anount of Defendants' claim Defendants have no ri ght
to affirmati ve paynent. They do, however, have a right to reduce
the FDIC s claim

Because the affirmative defenses aimonly to reduce the
FDIC s claim they technically do not seek paynent fromthe assets
of a failed savings and |oan (Atlantic). The jurisdictional bar
within this context only occurs when a party asserts a right to
paynent fromthe assets of a fail ed savings and | oan. Defendants'
Counterclains seek such paynment and are barred. Def endant s’

affirmati ve defenses do not attenpt to reach the assets of a failed

savings and |l oan and are therefore not barred.
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Accordingly, the Court wll grant FDICs Mtion to
Di sm ss Defendants' Counterclains and deny FDIC s Motion to Stri ke

Def endants' Affirmati ve Def enses.

B. FDIC s Motion for Summary Judgnent

1. Standard of Revi ew

Rule 56(c) of the Federal Rules of G vil Procedure
provi des that summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers tointerrogatories, and adm ssi ons
on file, together wwth affidavits, if any, show that there is no
genui ne i ssue as to any material fact and that the noving party is
entitled to judgnent as a matter of law" Fed. R Cv. P. 56(c).
An issue is "genuine" only if there is sufficient evidence for a

reasonable jury to find for the non-noving party. See Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505, 2510

(1986). Furthernore, bearinginmndthat all uncertainties areto
be resolved in favor of the nonnoving party, a factual dispute is
only "material" if it mght affect the outcone of the case. 1d.
Rule 56(c) directs summary judgnent "after adequate tine for
discovery . . . against a party who fails to nake a show ng
sufficient to establish the existence of an el enent essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp. v. Catrett, 477 U S. 317, 322, 106

S. Ct. 2548, 2552 (1986).
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2. Section 1823(e)(1), D QGench, Duhne,
and t he Federal Hol der i n Due Course
Doctri ne

a. FDI C s Position

FDI C argues it has established a prinma facie case for

"money lent:" (1) the Notes are valid; (2) Atlantic funded
$3, 245,272 under the Promissory Note in 1985; (3) Atlantic
di sbursed an addi ti onal $2, 316, 620 under t he Constructi on Loan; (4)
Def endants admt Atlantic funded at | east an additi onal $1, 500, 000;
(5) the borrowers have defaulted and failed to nmake interest and
paynents fromJanuary, 1990 and thereafter; (6) the signatures are
i ndi sputably valid; (7) the Receiver has produced the relevant
docunents and nodifications; and (8) the total due is
$10, 297, 219. 00. (Greenberg Aff. (disclosing loan history and
anounts due)).

FDI C asserts that because this claimarises under federal
law (12 U.S.C. A 8§ 1819(b)(2) (A (West 1989 & Supp. 1997) (" Federal
Court Jurisdiction -- In general")), federal common | aw control s,

pointing to Central W Rental Co. v. Horizon lLeasing, Dv. of

Horizon Fin., F. A, 967 F.2d 832, 837 (3d Cr. 1992) (remarking

that FDIC s defense "was brought pursuant to 12 U S. CA 8
1819(b) (2)(A). Accordingly, this suit "arises under' federal |aw,
and we wi || | ook to federal common | aw for guidance"). FDICclains

t hat Defendants' affirmative defenses are barred by D Cench, Duhne

& Co. v. Federal Deposit Ins. Corp., 315 U S 47, 62 S. C. 676

(1942) and its statutory equival ent:
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(e) Agr eenent s agai nst i nterests of
Cor por ati on

(1) In genera

No agreement which tends to dimnish or
defeat the interest of the Corporation in any
asset acquired by it under this section or
section 1821 of this title, either as security
for a loan or by purchase as receiver of any
i nsured depository institution, shall be valid
agai nst the Corporation unless such agreenent

(A is in witing,

(B) was executed by the depository
institution and any person cl ai m ng an adver se
interest thereunder, including the obligor
cont enpor aneously with the acquisition of the
asset by the depository institution,

(© was approved by the board of
directors of the depository institutionor its
loan commttee, which approval shall be
reflected in the mnutes of said board or
comrittee, and
(D) has been, continuously, fromthe tinme
of its execution, an official record of the
depository institution.
12 U.S.C. A 8§ 1823(e).
FDIC also seeks to invoke the holder in due course
doctrine. "A holder in due course takes an instrunent for val ue,
in good faith, and w thout notice of any defense against it or

clains toit." Federal Savings and Loan Ins. Corp. v. Mirray, 853

F.2d 1251, 1256 (5th Cr. 1988) (stating "[n]Jost of the case | aw
devel oped under D Cench has in effect extended hol der i n due course
status to federal banking regulators in purchase and assunption
situations . . . . FDC enjoys the rights of a holder in due
course"). According to FDIC, as a hol der in due course, Defendants

cannot assert personal defenses on the note against the FD C
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Resolution Trust Co. v. Brentwood Historic Assoc., No. 90-5742,

1991 W 25586, at *4 (E.D. Pa. Feb. 26, 1991) (stating "because the
RTC is a holder in due course with respect to the note, Brentwood
is precluded from asserting personal defenses on the note")

(citations omtted).

b. Def endants' Position

Def endants attack the applicability of D GCench, Duhne to

the affirmati ve defenses asserted in the instant case. According
to Def endants, the | oan docunents satisfy all four requirenments of

8§ 1823(e), and D QGench, Duhne does not apply. According to

Def endants, the loans are valid witten agreenents which created

bi | ateral obligati ons between Atl anti c and Def endants, and D _Cench

Duhne does not apply.

C. Section 1823(e)(1)
Section 1823(e)(1), the statutory codification of

D QGench, Duhne, bars any claimthat (1) is "based upon an agreenent

that is either (a) unwitten or (b) if in witing, does not neet
the stringent requirenents of 88 1823(e)(1)(B)-(D), and (2) would
di m ni sh or defeat the interest of the FDICin an asset acquired by
it inits capacity as receiver of afailed depository institution."”

Murphy v. Federal Deposit Ins. Corp., 61 F.3d 34, 36 (D.C. G

1995).
Section 1823(e)(1) does not apply in the instant case.

This provision bars the invocation of unwitten agreenments that
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were not recorded in a bank's records as defenses agai nst paynent
of a prom ssory note. The | oans, specifically the Prom ssory Note,
Construction Loan, and Modification, are (1) in witing, (2)
executed by the depository institution contenporaneously with the
acquisition of the asset by the depository institution, (3)
approved by the board of directors of the depository institution,
and (4) continuously, fromthe tinme of their execution, official
records of the depository institution.

Furt hernore, the agreenment on which the FDIC attenpts to
collect is the very sane agreenent Defendants allege Atlantic
br eached.

[When the asset upon which the FDC is

attenpting to recover is the very sane

agreenent that the makers allege has been

breached by the FDIC s assignors, none of the

policies that favor the invocation of 8§

1823(e) are present because the terns of the

agreenent that tend to dimnish the rights of

the FDI C appear in witing on the face of the
agreenent that the FDI C seeks to enforce.

* * %

Section 1823(e) does not apply when the court
determines if an asset is invalid for breach
of bilateral obligations contained in that
asset. In such cases the parties contend that
no asset exists or an asset is invalid and
that such invalidity is caused by acts
i ndependent of any understanding or a side
agr eenent .

Federal Deposit Ins. Corp. v. Bathgate, 27 F.3d 850, 867 (3d Gir.

1994) (citations omtted). The financial instrunents in question
i nposed obligations on both parties. Atlantic was obligated under

the Promi ssory Note to disburse funds to Defendants. Defendants
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had a concomtant obligation to make paynents of interest and

principal to repay those di sbursenents. Accordingly, 8 1823(e)(1)
does not apply.

d. D Cench, Duhne and Federal Hol der in
Due Course Doctri ne

"D Cench, Duhne is a federal estoppel doctrine which

prohi bits borrowers or guarantors fromusing secret or unrecorded
si de agreenents to defend agai nst efforts by FDIC or its assi gnees
to collect on pronmi ssory notes it has acquired froma fail ed bank."

New Rock Asset Partners, L.P. v. Preferred Entity Advancenents,

Inc., 101 F.3d 1492, 1502 (3d GCr. 1996) (citation omtted).
D Cench, Duhne teaches that:

a debtor who lends hinself to a schene or
arrangenent tending to m sl ead bank exam ners
cannot raise any term or condition of that
schene or arrangenent as a defense against the
FDICin a suit on a note. This doctrine is a
rule of equitable estoppel which prevents
those who give notes to federally insured
institutions fromasserting defenses based on
side agreenments with failed banks regarding
the enforceability of prom ssory notes.

Resol ution Trust Corp. v. Bentwood Hi storic Assocs., No. 1991 W

25586, at *3 (E.D. Pa. Feb. 26, 1991). See also DiVall Ins. Incone

Fund Ltd. Partnership v. Boatnen's First Nat'l Bank of Kansas City,

69 F. 3d 1398, 1400 (8th G r. 1995) (noting that in D Gench, Duhne,

the Suprenme Court "created a federal common |law rule barring the
i nvocation of 'secret agreenents' which were not recorded in a
bank' s records as defenses agai nst paynent of a prom ssory note");

Resol ution Trust Corp. v. Daddona, 9 F.3d 312, 316 (3d G r. 1993)
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(stating "[t]he rule enmerging from D Qench, Duhne is that no

agreenent between a borrower and a bank which does not plainly
appear on the face of an obligation or in the bank's official
records is enforceable against the FDIC') (citation omtted).

The federal hol der in due course doctrine "bars nmakers of
prom ssory notes fromasserting personal defenses against the FDI C
and its successors even though the defenses are based on a witten
agreenent."” DiVall, 69 F.3d at 1401 (citations omtted).

The Court questions the ability of the FDIC to invoke

D Gench, Duhne and the federal holder in due course doctrine. The

Court recognizes authority, supplied by FD C, supporting the
contention that the FDIC enjoys federal holder in due course

st at us. In Federal Sav. and Loan Ins. Corp. v. Mirray, 853 F.2d

1251, 1256 (5th Gr. 1988), the United States Court of Appeals for
the Fifth Grcuit found:

[the Federal Savings and Loan |Insurance
Corporation ("FSLIC')] does not neet the
technical requirenents of a holder in due
course in this case because it acquired these
notes in bulk through a purchase and
assunption transaction, rather than in the
normal course of business. Nonetheless, the
sensitive federal interests inplicated when
FSLI C rescues an insolvent savings and | oan
| ead us to conclude that FSLI C shoul d enj oy at
| east hol der in due course status as a matter
of federal common | aw.

Most of the case |aw devel oped under
D Cench has in effect extended hol der in due
course status to federal banking regulators in
purchase and assunption situations. Mny of
t hese cases, however, have considered only
whet her the maker could assert a particul ar
per sonal def ense  agai nst FDIC wi thout
reference to a broader rule.
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* * %

But several other courts have either held
or suggested that FDI C enjoys the rights of a
holder in due course . . . . The courts
recogni ze that banking regulators faced with
rescuing a shaky institution can choose to:
(1) liquidate the institution and pay the
depositors their insured amounts; or (2)
arrange a purchase and assunption transacti on,
under which another institution buys and
reopens the failed one wth no service
interruptions and no depositor | osses.
Pur chase and assunption transactions provide
an attractive option because they operate
quickly, usually at Ilower cost to the
governnent, and with | ess damage to depositor
confi dence.

ld. at 1256.
More recent decisions, however , reached different

conclusions. In O Mlveny & Mevers v. Federal Deposit Ins. Corp.,

114 S. Ct. 2048 (1994), the FDIC, acting as Receiver of a federally
i nsured bank, brought suit against the bank's former counsel
al l eging | egal mal practice and breach of fiduciary duty. O Melveny
assessed whether, in a suit brought by the FDIC "as receiver of a
federally insured bank, it is a federal-law or rather a state-| aw
rul e of decision that governs the tort liability of attorneys who
provi ded services to the bank." O Melveny, 114 S. C. at 2051.
O Melveny found that:

the FDI C as receiver 'steps into the shoes' of

the failed S&., obtaining the rights of the

insured depository institution that existed

prior to receivershinp. Thereafter, in

litigation by the FDI C asserting the cl ai ns of

the S&L -- in this case California tort clains

potentially defeasible by a show ng that the

S&L's officers had know edge -- any defense

good against the original party is good
agai nst the receiver
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* * %

It is hard to avoid the conclusion that 8§
1821(d)(2)(A) (i) places the FDICin the shoes
of the insolvent S&., to work out its clains
under state |aw, except where some provision
in the extensive framework of [the] FIRREA
provi des ot herw se. To create additional
‘federal common |aw exceptions is not to
"suppl ement’ this schenme, but to alter it.

ld. at 2054 (citations omtted).
Cases deci ded subsequent to O Mel veny have extrapol at ed

its holding to dimnish the significance of the D Cench, Duhne

doctrine and preclude invocation of the federal holder in due
course doctrine. InDiVall, the United States Court of Appeals for
the Eighth Crcuit ("Eighth Grcuit") concluded O Melveny:

renoves the federal common | aw D Cench Duhne
doctrine and the federal holder in due course
doctrine as separate bars to Di Vall's defense.
If DivVall's defense is to be barred, it nust
be barred either by a specific provision of
[the] FIRREA or by state |aw.

ld. at 1402. The United States Court of Appeals for the District

of Colunbia Crcuit has also taken this approach. See Mirphy v.

Federal Deposit Ins. Corp., 61 F.3d 34, 35-38 (D.C. Gr. 1995)

(finding that in O Melveny "t he Suprene Court does not flatly state
that D QGench has been preenpted by the FIRREA, but it does set
forth some nore general propositions that, we think, |ead
i neluctably to that conclusion”). At |east two other United States
Crcuit Courts of Appeals, including the Third Grcuit, have
suggested the sanme result, wthout specifically adopting the

concl usi ons reached in D Vall and Murphy. See Federal Deposit Ins.

Co. v. Houde, 90 F.3d 600, 605 n.5 (1st Cr. 1996) (noting "the

29



continuing viability of the federal holder in due course doctrine

is questionable”); D Mizio v. Resolution Trust Corp., 68 F.3d 777,

780 n.2 (3d Cr. 1995) ("we need not apply the federal |awdoctrine
of D QGench, Duhne. | ndeed, we note that the D GCench, Duhne

doctrine may no |longer be a separate bar to plaintiff's clains")
(citing O Melveny and Murphy).

The United States Court of Appeals for the Eleventh
Crcuit ("Eleventh Grcuit") has taken a contrary approach. In

Mbtorcity of Jacksonville, Ltd. v. Southeast Bank N. A, 83 F.3d

1317 (11th Gr. 1996), vacated, 117 S. CG. 760 (1997), the El eventh
Crcuit found "[w]e disagree with the analysis of the D.C. and
Eighth CGrcuits and hold that the federal common [aw D QGench
doctrine has not been preenpted by statute."” 1d. at 1327. In
reaching this conclusion, the Eleventh Crcuit reasoned, inter

alia, that (1) "Erie [R R Co. v. Tonpkins, 304 U.S. 64, 58 S. Ct.

817 (1938)] did not destroy all types of common |aw, " (2) "federal
courts have created and applied federal common | aw when necessary
to protect certain uniquely federal interests;" (3) "federal common
law is often nerely a 'necessary expedient' in instances in which

' Congr ess has not spoken to a particular issue;"" "Mirphy erred in

relying on O Melveny;" and (5) "federal courts are not free to
contradi ct a congressional policy choice that 'speaks directly' to
a particul ar question previously answered by federal common | aw. "
Id. at 1327-31 (citations omtted).

The di ffering concl usions reachedinD Vall and Mdtorcity

created a split anmong the United States Circuit Courts of Appeals.
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See Houde, 90 F.3d at 605 n.5 (remarking "[a] circuit split has
arisen as to whether the [federal holder in due course] doctrineis

still valid after O Melveny"); Adans v. Zinmmernman, 73 F.3d 1164,

1168 n. 2 (1st Gr. 1996) (noting "[a] circuit split appears to have
devel oped over the question of whether 8§ 1823(e) has preenpted
D Cench").

The Uni ted St ates Suprene Court, however, appears to have
resolved the conflict, at least indirectly. A recent decision,

At herton v. Federal Deposit Insurance Corp., 117 S. . 666 (1997),

reenforces and strengthens the |egal precepts articulated in
O Melveny with respect to the dimnishing significance of federal
common |law in the FlIRREA context. At herton involved an action
brought by the FDI C agai nst the fornmer officers of a fail ed savings
and | oan, all eging negligence, breach of fiduciary duty, and gross
negligence. Atherton focused on the appropriate |egal "standard
for determning whether or not [the officer's] behavior was
i nproper, [asking] where courts should |l ook to find the standard of
care to neasure the legal propriety of the defendants' conduct --
to state law, to federal comon law, or to a special federa
statute . . . that speaks of 'gross negligence' ?" [|d. at 669.
The At herton Court concl uded "state | awsets the standard
of conduct as long as the state standard (such as sinple
negligence) is stricter than that of the federal statute. The
federal statute nonethel ess sets a 'gross negligence' floor, which
applies as a substitute for state standards that are nore rel axed."

ld. This decision rested, in part, on the conclusion that "the
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f eder al commn-|law standards enunciated in [prior cases
articul ati ng corporat e governance st andards applicableto federally

chartered banks] such as Briggs [v. Spaulding, 141 U.S. 132, 11 S

Ct. 924 (1891)] did not survive this Court's later decisionin Erie

R Co. v. Tonmpkins. There is no federal common | aw that woul d

create a general standard of care applicable tothis case.” 1d. at
674.

The Suprenme Court's Atherton decision conpelled the
reversal of Motorcity. Specifically, the Suprene Court granted the

petition for wit of certiorari to the Eleventh Crcuit in

Mdtorcity and vacated that decision, citing Atherton. See Hess v.

Federal Deposit Ins. Corporation, 117 S. C. 760 (stating "Judgnent

vacat ed, and case renmanded to the United States Court of Appeals

for the Eleventh Grcuit for further consideration in |ight of

At herton v. Federal Deposit Insurance Corporation, 519 U.S. _ , 117
S. CG. 666, _ L.Ed.2d __ (1997)"). By vacating Mtorcity, the

Supremnme Court effectively resolved the split of authority anong the
United States Circuit Courts of Appeals.

At herton dictates that neither D OCench, Duhne nor the

federal hol der in due course doctrine applies in the instant case.

Those cases which have already reached this conclusion, i.e.,
D vall and Mirphy, rested largely on O Ml veny. At herton's

instruction regarding federal comon |aw augnments O Melveny's
precedential val ue and i ncreases the nonmentumw t h which this Court

proceeds toward the conclusions reached in D Vall and Mirphy.
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The Court's decision al so conports, as nuch as possi bl e,

with the direction suggested by the Third Crcuit. See D Mizio, 68

F.3d at 780 n.2 ("we need not apply the federal |aw doctrine of
D Gench, Duhne. Indeed, we note that the D Qench, Duhne doctrine

may no | onger be a separate bar to plaintiff's clains") (citing

O Mel veny and Murphy).

e. Concl usi on

The Court holds, based wupon the Ilegal precepts
articulated inthe af orenenti oned cases, that federal common lawis
not applicable to the FIRREA i ssues presented in the i nstant case.
There is no "federal"” commercial code for negotiable instrunents
whi ch woul d supply a federal hol der in due course doctrine, and the
Court refuses to extract a federal holder in due course doctrine
fromillusory federal common | aw. Recent deci sions fromthe United
States Suprene Court recognize state | aw, not federal comon | aw,
as the source for the standards to neasure the validity of the
affirmati ve defenses at issue. This direction rests, in large
part, on a belief that there is no federal common |aw that would
create a general standard of care applicable in a FlI RREA case.

The FIRREA is a function of either statutory precepts or
state common |l aw. The Court will therefore exam ne whether FDICi s
entitled to holder in due course status under Pennsylvania |aw

See Divall, 69 F.3d at 1403 (noting Boatnen's "has not pointed to

any specific provision of [the] FIRREA which confers hol der in due
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course status on the FDIC. Accordingly, the holder in due course

i ssue nust be decided under state |aw').

3. State Hol der in Due Course Doctrine

The critical question presented with respect to whether
or not FDIC can assert hol der in due course status under state | aw
is whether the |oan docunents are negotiable or nonnegotiable
instrunents. The hol der in due course doctrine only applies if the
| oan docunents are negoti able instrunents.

The Pennsyl vania Uniform Comrercial Code, Article 3,
Negoti abl e I nstrunments, 13 Pa. Cons. Stat. Ann. 88 3101-3120 (West
1984 & Supp. 1997) ("Article 3"), "applies to negotiable
instrunents.” 13 Pa. Cons. Stat. Ann. 8§ 3102(a). "Negot i abl e
instrunent” refers to:

an unconditional promse or order to pay a

fi xed amount of noney with or without interest

or other charges described in the prom se or

order, if it: (1) is payable to bearer or to

order at the tine it isissued . . . . (2) is

payabl e on demand or at a definite tinme; and

(3) does not state any other undertaking or

instruction by the person promsing or

ordering paynent to do any act in addition to

t he paynent of noney.
13 Pa. Cons. Stat. Ann. 8 3104 (a) (West Supp. 1997). 1In order to

be negotiable, the instrunent nust contain and unconditional

pronmise to pay. A promse is unconditional unless it states:

(1) an express condition to paynent; (2) that
the prom se or order is subject to or governed
by another witing; or (3) that the rights or
obligations with respect to the promse or
order are stated in another witing. A
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reference to another witing does not itself
make the promise or order conditional.

13 Pa. Cons. Stat. Ann. 8 3106(a)(1)-(3) (West Supp. 1997).

The original Prom ssory Note constituted a negotiable
i nstrument wher e Par kway "hereby prom se[ed] to pay to t he order of
ATLANTIC FINANCIAL FEDERAL . . . the principal amunt of
$2,000,000." (Def.s' App. at 1). At first blush, the Mdification
al so appears to be a negotiable instrument: "[n]aker hereby
pronmi ses to pay to the order of Payee at the office of Payee or at
such ot her pl ace as Payee shall designate inwiting, the principal
anount . . . ." (Def.s' App. at 103 § 1).

The Court finds, however, that the Moddification cannot be
negoti abl e because it is subject to the other | oan docunments which
contain additional rights and obligations with respect to the
promi se, naking it conditional. Specifically, the Mdification
provi des: "WHEREAS, Maker and Payee now desire to anend the Note in
the fashion hereinafter set forth." (Def.s'" App. at 103).
Di sbursenents under the Modification depend on ot her agreenents:
"[t]his note is to be disbursed pursuant to a construction | oan and
security agreenent of even date herewith anong Maker, Payee and
Provident . . . . " (Def.s'" App. at 104 | 2).

A panoply of other provisions in the Mdification
i ncorporate the separate | oan docunents. These provisions include
(1) paragraph 4, "Maker shall al so pay to Payee additional interest
upon a sal e of the Mortgaged Property or any portion thereof or any

interest therein . . . in accordance with the followi ng formula .

35



7 (2) paragraph 7, listing as an event of default, inter
alia, the "occurrence of any default . . . under the Mrtgage, Loan
Agreenent or under any other Loan Docunents;" (3) paragraph 8,
authorizing the Payee to exercise "any right, power or renedy
permtted by law or as set forth herein or in the Mdrtgage, Loan
Agreenent or in any ot her of the Loan Docunents;" and (4) paragraph
9, making the Payee's rights and renedi es "as provi ded herein and
in any other Loan Docunent . . . cunulative and current. (Def.s'
App. at 105-06 1Y 4, 7, 8, 9). The Mdification also contains
addi ti onal prom ses t hat depend on t he ot her | oan docunents: "Maker
prom ses to pay on demand any additi onal nonies required to be paid
or advanced by Maker or paid or advanced on behal f of Maker by
Payee pursuant to the terns of the Loan Agreenent, the Mdrtgage and
the other Loan Docunents."” (Def.s' App. at f 5.1).

The acconpanying comment to 13 Pa. Cons. Stat. Ann. 8§
3106 expands on how other witings destroy negotiability and
supports the Court's finding that the [|oan docunents are
nonnegot i abl e:
a prom ssory note i s not an i nstrunent defined

by Section 3-104 [Negotiable instrument”] if
it contains any of the follow ng statenents:

1. "This note is subject to a contract of
sal e dated April 1, 1990 between t he payee and
maker of this note.’ 2. "This note is

subject to aloan and security agreenent dated
April 1, 1990 between the payee and naker of
this note' 3. 'R ghts and obligations of the
paries with respect tothis note are stated in
an agreenent dated April 1, 1990 bet ween payee
and maker of this note.' It is not relevant
whet her any condition to paynent is or is not
stated in the witing to which reference is
made. The rationale is that the holder of a
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13 Pa. Cons. Stat. Ann. 8 3106 cnt. 1 (West Supp. 1997).

i nstant case,

t he ot her

negoti abl e instrunment should not be required
to exam ne another docunment to determne
rights wth respect to paynent. But
subsection (b)(i) permts reference to a
separate witing for information with respect
to collateral, prepaynent, or acceleration.

| oan docunents for record keepi ng purposes.

In the

the Modification does nore than nerely "reference”

Rat her, it

i ncorporates those docunents and the rights articul ated therein.

The holder of the Mdification nust exam ne the other

docunent s

in order to determne obligations, rights,

responsibilities.

[ W henever an instrunent requi res that
reference be nade to a separate agreenent in
order to determne whether there is a
condition to paynent, the instrunent is not

negot i abl e. The nere existence of the
requi renment t hat anot her agr eenment be
consul t ed i's sufficient to destroy
negotiability; It IS I rrel evant t hat

exam nation of the other agreenent does not
reveal a condition precedent to paynent. No
i nstrunment can, therefore, be negotiabl e which
(1) is subject to another agreenent, (2)
refers to another agreenent for the rights of
the parties, or (3) incorporates another
agreemnent . But the existence of another
agreenent on the sanme sheet of paper as the
instrument does not nmake the instrunent
condi tional unless theinstrunent is expressly
made subject to the attached agreenent. By
t he sane token, an instrunment which |acks an
essential elenent of negotiability cannot be
made negotiable by reference to a separate
agr eenent which contains the requisite
el ement .

* * %

While an instrunment which is expressly
made  subj ect to anot her agr eenent i's
nonnegotiable, an instrunent which nerely
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refers to the existence of another agreenent
is negotiable. As |long as reference need not
be made to the other agreenent to determ ne
t he whet her paynment is due, the instrument is
not deened to be conditional. No conditionto
paynent will be inplied by the reference.
Thus, a party may refer to another agreenent
for record keepi ng purposes w t hout destroying
its negotiability. An instrunent may,
therefore, be negotiable if it states that (1)
it arises out of a separate agreenent, (2) is
drawn under a letter of credit, or (3) it is
executed 'as per' or pursuant to another
agr eenent .

4 Hawkl and & Lawence UCC Series 8§ 3-105:02 (Rev Art 3) (1996)
(citing cases).

Accordingly, the Court finds the | oan docunents at issue
are nonnegoti abl e instrunments. This conclusion applies equally to
the Guaranty. See 5A Anderson UCC 3d 8§ 3-104:34 (1994) ("[a]
continuing guaranty i s not a negoti abl e i nstrunent and thereforeis
not governed by Article 3 of the Code. A separate witten guaranty
does not satisfy the requirenments of UCC 8§ 3-104 and therefore is
not governed by Article 3").

FDI C cannot invoke holder in due course status because
t he notes sued upon are nonnegoti able instrunents. "There cannot
be a holder in due course of a nonnegotiable instrument.” 6A

Hawkl and & Law ence UCC Series § 3-302:01 n.1 (Rev Art 3) (1996).

See Federal Deposit Ins. Co. v. Barness, 484 F. Supp. 1134, 1145
(E.D. Pa. 1980) ("[o]Jur threshold task is to determ ne whether to
use the Uni form Commercial Code or the common | aw of assignnent in
analyzing the issues in this case . . . . [T]he common |aw of

assi gnnent nust be applied, for Barness' note to the Centennia
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Bank is not a negotiable instrunent”); Mrgan Guar. Trust Co. of

New York v. Staats, 631 A 2d 631, 636 (Pa. Super. C. 1993)

("[e]very hol der of a negotiable instrunment is deened, prinma facie,

a ' hol der in due course'") (citationomtted), appeal discontinued,

637 A 2d 288 (Pa. 1994); Stevw ng v. Western Pennsylvania Nat'

Bank, 359 A.2d 793, 796 (Pa. 1976) ("at trial the parties
stipul ated that WPNB was not a hol der in due course. |In |ight of
the fact that the note was not separately negotiable, this

stipul ati on was unnecessary"); Cheltenham Nat'|l Bank v. Snelling,

326 A.2d 557, 560 (Pa. Super. C. 1974) ("[a]ppellant contends,
however, that Cheltenham cannot be a holder in due course because
the instrument assigned toit . . . [was] a non-negotiable note .

Under the law of this Comonweal th, the note assigned to
Chel t enham was nonnegoti abl e and Cheltenhamtook it subject to any

def enses appell ant coul d assert agai nst Goodway"), cert. denied,

421 U. S. 965, 95 S. Ct. 1955 (1975); 5A Anderson UCC 3d § 3-302:4
(1994) ("[b]y definition there cannot be a holder in due course
unl ess the paper is negotiable").

Finally, the Court finds factual issues surrounding
whet her the FDIC took the |oan docunents in good faith wthout
notice of any defenses against themor clains to them Factua
guestions exist regarding whether the FDIC knew of Defendants'
clains and defenses when it purchased the |oan docunents,
especially in light of the fact that Defendants submtted a proof
of claim |In addition, factual questions arise regardi ng whet her

the FDIC is actually the holder of the docunments in question
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(Conpare Greenberg Aff. 1 19 ("I have know edge of the matters
contained in the payoff statenent [-- sent from Knutson Mrtgage
Corporationto RPC-Mtchell/Titus, Inc. --]"), with Evans Aff. { 34
("[1]n addition to the loans at issue in this case, Atlantic
Federal had nade two ot her | oans to Parkway whi ch were unrel ated to
Fi ve Logan Square. Follow ng the takeover of Atlantic Federal, RTC
sold these other loans to third parties")).

Accordingly, the Court denies FDIC s request for summary

j udgnent based on hol der in due course status.

4. Remai ning Affirmati ve Defenses

a. Wai ver and Estoppel

FDI C cl ai ms t he def enses of equitabl e estoppel and wai ver
may not be asserted against either the RTC and FDI C as receivers.
The cases relied on by FDI C, however, fail to substantiate that

contention. Hachikian v. Federal Deposit Ins. Corp., 96 F. 3d 502,

506 n.4 (1st Cir. 1996) (enphasis supplied) states only that
"estoppel as a neans of binding the federal governnent to

unaut hori zed agreenents has been alnost universally rejected.”

Federal Deposit Ins. Corp. v. Wite, 828 F. Supp. 304, 310 (D. N.J.

1993) rejected the assertion that no affirmati ve defense based on
estoppel can be asserted against the FDIC, noting "that the many
cases relied on by plaintiff do not hold that equitable defenses
such as estoppel and waiver can never be asserted against the
FDIC." Wite ultimately struck those defenses, but only because

"public policy clearly mlitate[d] against the assertion of the
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equi tabl e defenses.” 1d. at 311. Finally, Resolution Trust Corp.
v. Farner, 823 F. Supp. 302, 313 (E.D. Pa. 1993) remarked that "as
a rule, courts have been reluctant to apply estoppel against the
governnent . . . . based upon consi derations of sovereign imunity,
separation of powers and public policy.”" Farner found, however,
that "[f]or estoppel to be applied against the federal governnent,
t here nust be at |east sone affirmative m sconduct on the part of
gover nnent upon which the defendant detrinentally relied.” 1d.

FDIC has failed to denonstrate that it is entitled to
judgnent as a matter of |aw on the estoppel and waiver defenses.

Accordi ngly, those defenses proceed to trial.

b. Statute of Limtations & Laches
Def endants' statute of limtations defense and | aches
defense both fail. FDIC filed its lawsuit in a tinmely manner.

The FIRREA prescribes the limtations period applicable to this
action:

(A) In general
Not wi t hst andi ng any provi si on of any contract,
the applicable statute of limtations wth
regard to any action brought by the
Corporation as conservator or receiver shal
be --
(i) in the case of any contract claim the
| onger of --

(1) the 6-year period beginning on

the date the claimaccrues; or

(1) the period applicable under

state | aw,

* * %

(B) Determ nation of the date on which a claim
accrues
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For purposes of subparagraph (A), the date on
which the statute of Iimtation begins to run
on any claim. . . shall be the |later of --
(i) the date of the appointnent of
the Corporation as conservator or
receiver
or
(ii) the date on which the cause of
action accrues

12 US.CA § 1821(d)(14)(A, (B). The FIRREA |ooks to the
limtations period inposed under state |aw. The rel evant
Pennsyl vania statute applies a 4 year limtations period inter

alia:

(7) An action upon a negotiable or
nonnegoti able bond, note or other simlar
instrunment in witing. Where such an
instrument is payable upon denmand, the tine
Wi thin which an action on it nust be commenced
shall be conmputed from the later of either
demand or any paynent of principal of or
interest on the instrunent.

(8) An action upon a contract, obligation or

[iability founded upon a witing not specified

in paragraph (7), under seal or otherw se,

except an action subject to another Iimtation

specified in this subchapter.

42 Pa. Cons. Stat. Ann. 8 5525(7), (8) (Supp. 1997).

Because the 6 year period prescribed by the FIRREA is
greater than the 4 year limtations period articulated by state
law, the FIRREA controls. In the instant case, the RTC was
appoi nted receiver on January 11, 1990. The six year statute of
limtations begins torun on the later of (1) the date RTC becones

Recei ver or (2) the date prescribed by state law. Here, the suits

were filed on January 10, 1996, clearly within the six year peri od.
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C. Fai l ure of Consideration
The FDI C requests sunmmary judgnent with respect to the

failure of consideration defense on the basis of the hol der in due

course doctrine, D Cench, Duhnme, and 8 1823(e)(1). Si nce none
apply in the instant case, the FDIC has failed to prove it is
entitled to judgnent as a matter of laww th respect tothe failure

of consideration defense.

d. Repudi ati on
The FI RREA provides, wth respect to repudiation:

(e) Provisions relating to contracts entered
into before appointnent of conservator or
receiver

(1) Authority to repudiate contracts

In addition to any other rights a
conservator or receiver nmay have, t he
conservator or receiver for any insured
depository institution nmay disaffirm or
repudi ate any contract or |ease --

(A) to which suchinstitutionis a party;

(B) the performance of which the
conservator or receiver, in the conservator's
or receiver's discretion, determnes to be
bur densone; and

(C the disaffirmance or repudiation of
whi ch t he conservator or receiver detern nes,
inthe conservator's or receiver's discretion,
wi |l pronote the orderly adm nistration of the
institution's affairs.

(2) Timng of Repudiation

The conservat or or receiver appoi nted for
any insured depository institution in
accordance with subsection (c) of this section
shal | determ ne whet her or not to exercise the
rights of repudiation under this subsection
within a reasonable period follow ng such
appoi nt nent .

(3) dains for damages for repudiation
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(A) In genera

Except as ot herw se provi ded in
subsection (C) [Measure of damges for
repudi ation of financial contracts] and
paragraphs (4) [Leases wunder which the
institution is the | essee], (5) [Leases under
which the institution is the I essor], and (6)
[ Contracts the for sale of real property], the
liability of the conservator or receiver for
the disaffirmance or repudiation of any
contract pursuant to paragraph (1) shall be--

(i) l'imted to actual direct conpensatory
damages; and

(ii1) determ ned as of--

(I') the date of the appointnent of the
conservator or receiver; or

(') in the case of any contract or
agreenent referred to in paragraph (8), the
date of the disaffirnmance or repudiation of
such contract or agreenent.

(B) No liability for other danmages
For purposes of sub-paragraph (A), the
term"actual direct conpensatory danmages" does

not include --

(i) punitive or exenplary damages
(i1) damages for |ost profits or
opportunity; or
(iii) danmages for pain and suffering.
12 U.S.C. A 8§ 1821(e)(1), (3).

Thi s Court has al ready concl uded t hat Def endants' failure
tofile suit within 60 days of the denial of their proof of claim
precl udes themfromasserting Counterclains for breach of contract
and repudi ati on. Non-conpliance with the adm ni strative procedure,
however, does not prevent Defendants fromasserting repudiation as
an affirmati ve defense. Defendants may off-set statutory damages
for repudiation against the FDIC s recovery. The jurisdictiona

bar wi |l not preclude repudi ati on damages whi ch are actual, direct,
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conpensat ory damages -- to the extent of the claimasserted by the
FDI C.

Mor eover, whether the repudiation took place within a
reasonable period presents a fact sensitive question nore
appropriate for jury resolution and better addressed under Fed. R
Cv. P. 50 than Fed. R Cv. P. 56(c). Accordingly, Defendants’

repudi ati on defense proceeds to trial.

L1l Concl usi on

FDIC s Motion to D sm ss Def endants' Counterclai ns shall
be granted. The Court wll deny FDICs Mtion to Strike
Def endants' Affirmative Defenses. The Court will grant in part and
deny in part FDIC s Mdtion for Summary Judgnment. The Mtion is
granted with respect to Defendants' statute of limtations and
| aches defenses. The affirmative defenses of estoppel, waiver,
failure of consideration, and repudiation will proceed to trial.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FEDERAL DEPCSI T | NSURANCE CORPORATI ON CIVIL ACTI ON
Statutory Successor to RESOLUTI ON TRUST :
CORPORATION I n Its Capacity As Receiver :
For Atlantic Financial Savings, F.A :

V.
PARKVWAY EXECUTI VE OFFI CE CENTER NO. 96-121
FEDERAL DEPCSI T | NSURANCE CORPORATI ON ClVIL ACTI ON

Statutory Successor to RESOLUTI ON TRUST :
CORPORATION I n Its Capacity As Receiver :
For Atlantic Financial Savings, F.A :

RI CHARD L. EVANS and HELENE EVANS NO. 96-122

ORDER

AND NOW this 15th day of August, upon consi deration of
Plaintiff's Mtion to Dismss Counterclains, Mtion to Strike
Affirmative Defenses, and Mdtion for Sunmary Judgnment (Doc. Nos.
22, 23), Defendants' Brief in Opposition thereto (Doc. Nos. 26,
27), Plaintiff's Reply (Doc. No. 30), Defendant's Surreply (Doc.
No. 32), Plaintiff's Supplenmental Menorandum (Doc. No. 33),
Def endant s' Suppl enental Brief (Doc. No. 34), and an Oral Argunent
hel d on Decenber 11, 1996 (Doc. No. 32), I T IS HEREBY ORDERED THAT:

1. Plaintiff's Mbti on to Di sm ss
Counterclains is GRANTED.

2. Plaintiff's Mbti on to Stri ke
Affirmati ve Def enses i s DEN ED.
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Plaintiff's Mtion for Summary
Judgnent is GRANTED I N PART AND
DENIED | N PART. The Mdtion is
GRANTED with respect to Plaintiff's
statute of limtations defense and
| aches def ense. The Modtion is
DENIED in all other respects.

BY THE COURT:

John R Padova,
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