IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGEL L. ORTIZ and

PRI SClI LLA ORTI Z, h/w

and

THE BUCK CQOVPANY, :

Plaintiffs : Cvil Action
V.

DUFF- NORTON COVMPANY, INC., and :

CHESTER HO ST, INC., and : No. 95-CV-5970

LI FT TECH | NTERNATI ONAL, | NC.

d/ b/ a/ CHESTER HO ST, | NC.,
Def endant s.

DECI SI ON  AND ORDER

Van Antwer pen, J. August 13, 1997
. | NTRODUCTI ON

This products liability action arose in diversity
originally between Plaintiffs Angel and Priscilla Otiz and
Def endants Duff-Norton, Inc., Chester Hoist, Inc., and Lift Tech
International. Plaintiff The Buck Conpany filed a petition to
i ntervene, and was nmade a party plaintiff with the full rights of
an intervenor by stipulation and agreenent of all parties. On
April 8, 1997 a settlenent conference was convened in our
chanbers; on April 22, 1997 we entered a standard order marking
the case settled, approving the settlenent, and retaining
jurisdiction for one year for enforcenment purposes.

At sone point thereafter, a dispute arose as to whet her
a settlement had in fact been entered into. Plaintiffs filed a
Petition for Enforcenent of Order Approving Settlenent Agreenent
and For Joi nder of Buck Conpany as a Plaintiff on May 13, 1997.

It is clear that a court has jurisdiction to enforce a settlenent



agreenment if that court expressly stated in the dism ssal order
that it retained jurisdiction over the settlenent agreenent.

Kokkonen v. Guardi an Life Insurance Co. of Anerica, 511 U S. 375

(1994). As noted, we specifically so retained in our standard
order. W therefore held a hearing in open court on June 13,
1997 to consider this matter. Pursuant to Federal Rule of G vil

Procedure 52(a), we nmake the findings of fact as set forth bel ow

[1. FIND NGS OF FACT

1. Angel L. Otiz and Priscilla Otiz, residents of
Pennsyl vania, originally instituted this products liability
action against Duff-Norton Conpany, Inc., Chester Hoist, Inc. and
Lift Tech International, Inc., all of other states and
manuf acturers of a hoist and its conponent parts. Angel Otiz
was severely injured while working as an enpl oyee of The Buck
Conpany ("Buck") and using products manufactured by Defendants.
Plaintiffs' counsel is Robert B. Bodzin of the law firm of
Mesirov CGelman Jaffe Craner & Jam eson ("Plaintiffs' counsel").
Kirk Wl genuth, Esq. is counsel for The Buck Conpany. (Tr., p.
16) .1

2. At the tinme of M. Otiz's accident, Buck was a
sel f-insured enpl oyer who had a workers' conpensation program

that was adm nistered by a third-party adm ni strator, CoreSource,

1. References notated as "Tr." in the findings of fact are to
the June 13, 1997 hearing transcript. Also referenced are the
nunbered exhibits admtted at that hearing.

2



Inc. ("CoreSource"). CoreSource has adm nistered the Wrkers'
Conpensation clai ns and conducted hearings for Buck's parent
D xon Val ve & Coupling Conpany, Inc. ("DVCC') and its
subsi di aries since 1993. (Tr., p. 38).

3. Prior tothe filing of the Conplaint, Plaintiffs'
counsel was contacted by Victor Warren, Senior Vice President of
Cor eSour ce, who requested that Plaintiffs' counsel represent
Buck's interest in the subrogation lien, and requesting that they
be advised as to the status of the litigation. (Tr. pp. 16, 81).

4. The workers' conpensation |ien was approxi mately
$470,000.00. (Tr., p. 65).

5. The parties agree and stipulate that CoreSource is
t he general agent of Buck and CoreSource was authorized to
negoti ate the workers' conpensation |liens of Buck and its
insurers. (Tr., p. 11, 12).

6. Buck is a subsidiary of DVCC and is a Pennsyl vani a
corporation. (Tr., p. 36). The Vice President of DVCC, Janes
Canal i chio, was the individual with authority to negotiate the
wor kers' conpensation |lien on behalf of DVCC. He oversees the
handl i ng of workers' conpensation clains of Buck's enpl oyees.
(Tr., p. 61). There were four (4) witten agreenents between
Cor eSour ce and DVCC between 1993 and 1997. Plaintiffs' counsel
stipulated, for purposes of this matter, that the contracts
bet ween Buck and CoreSource required that Buck consent and
approve of any settlenent involving a subrogation lien. (Tr., p.

13; Buck Exhibits 7, 8, 9). However, plaintiffs' counsel, Buck's
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counsel M. Wl genuth, and defendants' counsel did not have
copies of the contracts between CoreSource and DVCC at any tine
prior to CoreSource agreeing to conpromse the lien on April 22,
1997. (Tr., pp. 12, 19, 104).

7. Throughout the course of this litigation,
CoreSource had represented itself to plaintiff and plaintiffs’
counsel as being the adm nistrator for Buck's workers
conpensati on program and "representing" Buck. (Tr., p. 16;
Plaintiffs' Exhibit 20).

8. On Decenber 22, 1994, Buck's counsel M. Wl genuth
notified M. Bodzin that Buck was very interested in follow ng
the status of this case because of the extent of its subrogation
lien. (Buck Exhibit 4). Plaintiffs' counsel infornmed M.

Wl gemuth that they would keep him advised of all devel opnents
and provide himw th copies of all reports and pl eadi ngs.

(Buck's Exhibit 5). However, M. Wl genmuth noted that this was
Buck's first subrogation case, (Tr., p. 113), and that he did not
contact Plaintiffs or Defendants for any further updates. (Tr.
p. 96, 97, 111, 115, 116).

9. Prior to this case being placed on the trial Iist,
M. Warren represented to Plaintiffs' counsel that he had the
authority to nonitor the subrogation aspects of this claim
Thr oughout the course of this litigation, M. VWarren called
plaintiffs' counsel, who provided himw th progress reports on
the status of the litigation. (Tr., p. 16). At no point were

defendants or plaintiffs informed by Buck that either CoreSource
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or M. Warren did not have authority to conprom se the
subrogation lien. (Tr., pp. 109-111).

10. M. Bodzin at one point early in the litigation
contacted Buck's counsel M. Wl genmuth and asked perm ssion to
speak with CoreSource directly. (Tr., p. 106). Perm ssion was
given, and M. Warren and CoreSource thereafter conmunicated
directly with M. Bodzin concerning the subrogation claimand
copied M. Wl genuth on the correspondence between M. Warren and
M. Bodzin. (Tr., p. 106; Plaintiffs' Exhibits 12, 14, 26).

Nei ther M. Wl gemuth nor anyone fromhis office ever asked to
attend nor did they attend any type of settlenent neeting between
DVCC and CoreSource. (Tr., p. 55).

11. At sone point, plaintiffs' counsel called M.
Warren and notified himof both the trial date and the fact that
a settlenment conference m ght be scheduled. After a settlenent
conference date was selected, plaintiffs' counsel was contacted
by Sandra Grifalco, counsel for Lift Tech, who suggested that
the participation of a person with authority to negotiate the
wor kers' conpensation |lien would be hel pful at the settl enent
conference. Plaintiffs' counsel agreed with this suggestion and
advised Ms. Grifalco that he had already contacted M. Warren
and asked himto participate in the conference. M. Grifalco
then wote to this court and requested that a person with
authority to conprom se the workers' conpensation |ien be present
at the settlenent conference. (Tr., p. 17; Plaintiffs' Exhibit
1).



12. On April 4, 1997, this court entered an Order
requiring that a person with "full authority" to conprom se the
wor kers' conpensation |ien be present by tel ephone for the
settl enent conference. Plaintiffs' counsel then transmtted by
facsimle a copy of the order to M. Warren. (Tr., pp. 16-19;
Plaintiff's Exhibit 2).

13. Neither plaintiffs' nor defense counsel notified
Buck's counsel M. Wl genmuth that an order had been entered by
the Court requiring a person with full authority from CoreSource
to attend the settlenment conference. (Tr., p. 78). M. Wlgenuth
did not have any conversations wth plaintiff's counsel between
the date of that order through early May of 1997 about the
proposed Settlenment Agreenent. (Tr., pp. 13-14).

14. On April 8, 1997, a full-day settlenent conference
occurred in our chanbers. During the course of that settl enent
conference, M. Bodzin spoke to M. Warren on several occasions
fromthe court and negotiated the workers' conpensation lien wth
M. Warren. M. Warren's initial position was that he woul d not
conprom se the workers' conpensation |lien at all. This was
consi stent with Buck's original representations to M. Bodzin.
(Tr., pp. 93-94). M. Bodzin and M. Warren al so discussed the
i ssue of future conpensation for medical and indemity. Fromthe
begi nning to the negotiations, M. Warren said that there would
be a continuation of future nedical paynents wi thout any credits,
but he wanted to tal k about a conprom se of the future indemity

paynents. M. Bodzin and M. Warren arrived at two alternative
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ways to conpromise the lien. One was a conproni se of $200, 000. 00
with all of the nmedical and indemity continuing in the future;

t he second was a conproni se of $175,000.00 with all of the

nmedi cal continuing, but not the indemity continuing. (Tr., pp.
69- 70) .

15. Meanwhil e, the discussions continued between the
parties about how much the defendants would offer to settle the
case. The Judge, plaintiffs' and defense counsel and their
clients, who were present and waiting outside in the courtroom
were involved. An offer was made whereby plaintiffs would accept
t he sum of $1,450,000.00 in settlement of all clains subject to a
partial waiver of Buck's subrogation lien. (Tr., p. 18). M.
Bodzi n advi sed the court that he was dissatisfied wth the offer
and that his clients were | ooking for nore conpensation than
that. He felt, however, that it was part of his responsibility
to sit down and talk to his clients about the offer, because it
was a significant anmount of noney, especially considering the
potential liability problens and the wages that M. Otiz had
earned prior to the accident. (Tr., p. 71).

16. This court then advised that all parties should
di scuss the settlenment offer further wwth their clients and
informthis court within a week as to whether or not the case had
settled. (Tr., p. 71).

17. WM. Bodzin then net with the plaintiffs for a
hal f-a-day | ong session, going through the risks and benefits of

settlement versus trial. They discussed the inpact of the
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wor kers' conpensation |ien, because the conprom se of the
wor kers' conpensation lien was a significant factor in
determ ni ng whether or not to accept the settlenent.

18. Plaintiffs' counsel did not advise Buck's counse
M. Wl genmuth of the settlenent discussions that occurred in
April of 1997. (Tr., p. 82). Nor did he send a copy of the
April 22, 1997 letter fromhimto CoreSource with the terns of
t he proposed settlenment. (Tr., p. 79; Plaintiffs' Exhibit 5).
Plaintiff's counsel was, however, in constant contact wth
Cor eSour ce

19. M. Bodzin wote a letter to counsel for al
parties on April 15, 1997 with a copy to the court advising that
the plaintiffs agreed to accept the sum of $1, 450, 000.00. M.
Bodzin advised in the letter that he was awaiting confirmation
from CoreSource that it would honor the proposal nmade by
t el ephone during the conference with the court the week before.
(Plaintiffs' Exhibit 4).

20. M. Bodzin then called M. Warren three or four
ti mes because he was anxious to find out fromM. Warren if he
had cl earance from an excess carrier for each of the proposed
settlenments of the subrogation lien. (Tr., p. 73, 74).

21. By April 22, 1997, M. VWarren told M. Bodzin that
he (M. Warren) had the authority to conprom se the subrogation
lien consistent with either proposal. M. Bodzin advised M.
Warren that plaintiffs had decided to accept the $200, 000. 00

conprom se with continuing nedical and indemity paynents. M.
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Bodzin transmtted by facsimle a letter to M. Warren on Apri

22, 1997 with a copy to M. and Ms. Otiz. In that letter, M.
Bodzin wote: "This will confirmthat The Buck Conpany and its
wor kers' conpensation insurers have agreed to conprom se the

wor kers' conpensation lien in the above-captioned matter as
follows.”" M. Bodzin enclosed a power of attorney for M. Wrren
to execute for purposes of depositing the settlenent check. M.
Warren returned a signed power of attorney to M. Bodzin on Apri
28, 1997 and advi sed the $200, 000. 00 check shoul d be nmade payabl e
to CoreSource. (Tr., pp. 74-75; Plaintiffs' Exhibits 5, 7).

22. On April 22, 1997, M. VWarren wote to M.
Canal i chi o and advi sed that he had resol ved the workers'
conpensation claimfor $200,000.00. (Tr., p. 48; Plaintiffs'

Exhi bit 24).

23. M. Warren acted consistent wth having authority
to conpromse the lien fromthe first nonent M. Bodzin spoke to
himuntil the day the case was settled. (Tr., p. 76). No one at
Buck di d anything which would rai se a reasonabl e suspi ci on by
Plaintiffs' or Defendants' counsel that M. Warren and CoreSource
did not have such authority. (Tr., pp. 105-111).

24. It has been the experience of plaintiffs' counsel
and defendants' counsel that it is the customand practice in
[itigation that adm nistrators such as CoreSource have final
authority to conprom se workers' conpensation liens. Buck's
counsel did not contradict this. At no tine did any of the

various counsel believe that Buck had any interest in the
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litigation other than that one of its enpl oyees was injured and
that a nunber of its enpl oyees were being called as w tnesses.
Counsel for defendants had nunerous conversations between themin
whi ch they discussed that the only way the case woul d settle was
i f CoreSource conprom sed the workers' conpensation lien. (Tr.
pp. 24, 31, 34).

25. M. Canalichio did not give M. Warren or
CoreSource the express authority to waive the subrogation lien
(Tr., pp. 54, 61). Nor did M. Canalichio expressly approve of
the settl enent agreenment nade between CoreSource, plaintiffs and
defendants. (Tr., p. 61). Wien M. Canalichio discovered what
M. Warren had done, he was upset. (Tr., p. 51).

26. M. Warren, though, had corresponded with M.
Canalichio regarding plaintiffs' clainms. |In February, 1997, M.
Canalichio met wth M. Warren in Detroit and M. Warren advi sed
himthat the products liability action would go to trial soon.
Cor eSour ce provided M. Canalichio and DVCC reports of al
outstanding clainms on a quarterly basis. (Tr., pp. 39-41, 44).
M. Canalichio did not have any further discussion with M.
Warren between February and April, 1997. (Tr., p. 51).

27. Two weeks after CoreSource agreed to conprom se
the lien on behalf of Buck, Buck's counsel M. Wlgenuth wote to
plaintiffs' counsel claimng that M. Warren and CoreSource did
not have the authority to enter into the settlenent agreenent.

(Plaintiffs' Exhibit 8).
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28. After the dispute over the settlenent arose, M.
Warren admtted to Buck's counsel M. Wl genuth and M. Bodzin
that he "screwed up.” (Tr., pp. 89, 110).

[11. DI SCUSSI ON
We note first that as a federal court exercising
diversity jurisdiction, we are obliged in this case to apply

state substantive | aw. Erie R Co. v. Tonpkins, 304 U S. 64, 78

(1938); Greater New York Mutual Insurance Co. v. North River

| nsurance Co., 85 F.3d 1088, 1091 (1996).

In this case, the Plaintiffs and Defendants are in the
uni que position of agreeing that a settlenment was in fact
reached, with the intervenor/plaintiff Buck disagreeing. O
course, "settlenent is a judicially favored manner for

termnating litigation." Goss v. Penn Miutual Life Insurance co.,

396 F. Supp. 373, 374 (E.D. Pa. 1975); see also Pennwalt Co. V.

Pl ough, Inc., 676 F.2d 77 (3d Cr. 1982). Plaintiffs and

Def endants argue that Buck is bound by the settlenent agreenent
because M. M. Warren was his general agent and had actual,
apparent, and inherent authority to negotiate the |ien on behalf
of Buck. Buck disagrees. Because we believe that it is clear
under Pennsylvania law that M. M. Warren had the inherent

authority to bind Buck in this settlenent, we wll not discuss
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more than briefly the extent to which he was vested with actual ?

or apparent?® authority.

2. Actual authority may either be express or inplied. Express
authority occurs where there is authority directly and
specifically granted by the principal to the agent that binds the
principal as to certain matters. Bolus v. United Penn Bank, 525
A . 2d 1215, 1221 (Pa. Super. 1987). Inplied authority arises out
of express authority; it is the authority to do "those acts of
the agent that are necessary, proper and usual in the exercise of
the agent's express authority.” 1d. Thus there can be no
inplied authority without a base of express authority. There is
no evidence that Buck at any tine specifically authorized M.
Warren or CoreSource to negotiate the lien on their behalf;
therefore, there can be no inplied authority either.

3. Apparent authority "results froma manifestation by a person
that another is his agent, the manifestation being nmade [by the
principal] to a third person.” Restatenent (Second) of Agency § 8
cnt a (1957). It exists only to the extent that it is reasonable
for the third person dealing with the agent to believe that the
agent is authorized. 1d. at cnt. c. Pennsylvania |aw further
defines it as "power to bind a principal which the principal has
not actually granted but which he [the principal] |eads persons
wi th whom his agent deals to believe that he has granted. Persons
wi th whomthe agent deals can reasonably believe that the agent
has power to bind his principal if, for instance, the principal
know ngly permts the agent to exercise such power or if the
princi pal holds the agent out as possessing such power." Jacobson
v. Leonard, 406 F.Supp. 515, 518 (E.D. Pa.), aff'd 546 F.2d 417
(3d Gr. 1976); Refuse Managenent Systens v. Consoli dated
Recycling and Transfer Systenms, 671 A 2d 1140, 1147 (Pa. Super.
1995); Revere Press, Inc. v. Blunberg, 246 A 2d 407 (Pa. 1968).
However, sinply making an individual a general agent is
insufficient in Pennsylvania to create apparent authority.
Wal ker v. Wirknmen's Conpensation Appeal Board, 656 A 2d 164, 171-
172 (Pa. 1995) (Holding that "sinply because Jones was an agent
of Nationw de does not nean that he had the authority to bind the
conpany for all purposes or that Enpl oyer could reasonably infer
that he did"). Instead there nust be sonething nore, sone
communi cation fromthe principal to the third party, such that it
woul d be reasonable for the third party to infer that the
princi pal consents to have the agent act for him This can be
shown t hough, by the grant of limted authority to the agent, and
conduct of the agent which denonstrates to the third party the
agent's apparent authority to bind the principal. Leidigh v.
Readi ng Pl aza CGeneral, Inc., 636 A 2d 666, 667-668 (Pa. Super
1994); Turner Hydraulics v. Susquehanna Const., 606 A 2d 532, 534
(continued...)
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"It is a fundanental principle of agency that for a
principal to be liable to third parties for the acts of the

agent, and agency relationship nust first be established.™

Rest at enent (Second) of Agency 8§ 140 (1957); SEI Corp. v. Norton

& Co., 631 F.Supp. 497, 501 (E.D. Pa. 1986) (applying

Pennsyl vania law). W have found, and the evidence bears out,
that Plaintiffs and Defendants have nmet their burden of show ng
that M. Warren and CoreSource are the general agents of Buck.
general agent "is an agent authorized to conduct a series of

transactions involving a continuity of service." Restatenent

(Second) of Agency 8 3 (1957). To determ ne whether one is in

3. (...continued)
(Pa. Super. 1992).

In the case at hand, M. Warren, as the Senior Vice
Presi dent of CoreSource, was a general agent of Buck. However,
t he evidence is questionable as to whet her Buck know ngly
permtted CoreSource to exercise authority or held them out as
possessing it. See Duguesne Truck Service v. Wrknen's
Conpensation Appeal Board, 644 A . 2d 271 (Pa. 1994). Wile the
agreements between CoreSource and Buck requiring Buck's prior
approval on final disposition of litigation were not known to an
of the parties at the tine of the settlenent, there was little
di rect communi cation between Buck and the Plaintiffs and
Def endants. Plaintiffs have pointed out that Buck was copied on
sonme correspondence between Plaintiffs' counsel and CoreSource.
However, this nerely indicates a failure by Buck to anticipate
and correct a m sunderstanding on the part of Plaintiffs, not an
affirmati ve mani festati on of assent to agent authority.
Certainly, though, it seens that Buck gave CoreSource at |east a
limted authority to negotiate settlenents on it's behal f by
virtue of nam ng them general agent, and M. Warren, as agent,
comuni cated several tinmes to the Plaintiffs that he was
aut hori zed to act on Buck's behalf in this matter. In addition,
based on regul ar business practices in this area, it appears
reasonabl e that the third parties would believe that he was in
fact authorized. This seens to satisfy the test under Turner,
606 A. 2d 532. Regardl ess, because of our determ nation that M.
Warren and CoreSource had inherent authority, we need go no
further in determning this issue.

13
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fact a general agent, we are obliged to | ook at "the nunber of
acts to be perforned in acconplishing an authorized result, the
nunber of people to be dealt with, and the I ength of tine needed
to acconplish the result.” 1d. at cnt. a (noting that the
hal l mark is continuity of service).

Cor eSource has been the sole adm nistrator of Buck's
wor kers' conpensation programfor four years. CoreSource's
contract states that it is to act as "advisor and representative
of the Enployer in all matters pertaining to any and al
obligations and requirenents of the Enployer as inposed by the
applicabl e state workers' conpensation law ... [including making]
such investigations as it deens necessary to determ ne such
obligations and negotiating the settlenent of and/or effecting
the conprom se of any clains or suits arising out of such
obligations.” As a result, it is plain that CoreSource was the
general agent of Buck. Moreover, Buck admtted at the hearing on
June 13, 1997 that CoreSource is its general agent. (Tr., p. 11
12).

Plaintiffs and Defendants argue that as the general
agent for Buck, acting on matters relating to the Pennsyl vani a

wor kers' conpensation | aws, CoreSource and M. Warren were vested

with inherent authority to act on Buck's behal f. |nherent
authority is defined in the Restatenent (Second) of Agency as "a
termused ... to indicate the power of an agent which is derived

not fromauthority, apparent authority or estoppel, but solely

fromthe agency relation and exists for the protection of persons
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harnmed by or dealing with a servant or other agent." Restatenent

(Second) of Agency 8 8A (1957). Section 161 defines inherent

authority further in the discussion of the unauthorized acts of a
general agent: "a general agent for a disclosed ... principal
subjects his principal to liability for acts done on his account
whi ch usual |y acconpany or are incidental to transactions which
the agent is authorized to conduct if, although they are
forbidden by the principal, the other party reasonably believes
that the agent is authorized to do them and has no notice that he

is not so authorized." Restatenent (Second) of Agency § 161

(1957).

Thus, a general agent nmay have authorization to do
certain things which would normally acconpany his position sinply
by virtue of being given the position by the principal; the
principal's liability exists solely because of his relation to
the agent. The reasoning behind this type of authority involves
t he understandi ng that "commerci al conveni ence requires that the
princi pal should not escape liability where there have been
deviations fromthe usually granted authority by persons who are

such essential parts of his business enterprise."” Restatenent

(Second) of Agency 8§ 161 cnt. a. \Where both the principal and

the third party are equally innocent, and there has been a
conpl et e breakdown of conmunication between the principal and the
third party, the liability is best placed on the party with the

nost control over the agent, i.e. the principal. See Lincoln

Bank v. National Life Ins. Co., 476 F. Supp. 1118, 1123 (E.D. Pa.
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1979). Moreover, because the principal enjoys the benefits of
enpl oying an agent, it is only fair that the principal bear the

burden of supervision. See Restatenent (Second) of Agency 8161

cnt. a.

O course, if the third party has notice of the
limtations on the agent's authority, the principal does not
becone liable for the transaction. A person has notice of a fact
only if he consciously knows the fact, has reason to know it
because of information nade available to him should knowit, or

has been given notification of it. Restatenent (Second) of Agency

8§ 9 (1957).

In the case at hand, it is clear that CoreSource and
M. Warren had inherent authority to bind Buck. CoreSource was
t he general agent of Buck, in charge of handling matters relating
to workers' conpensation, and the third party adm ni strator of
its various health and benefit plans. There was evidence that
the usual practice in suits by injured parties for injuries
incurred at the workplace is to involve the individual capabl e of
conprom sing the workers' conpensation [ien at any settl enent
conference. It is in fact a pivotal part of any such settlenent.
It is also very nmuch the usual business practice that the person
so involved is a representative of the admnistrator of the
program be the enployer self-insured or not. As such, fromvery
early on in the litigation, CoreSource contacted the Plaintiffs'
counsel, and remained in full contact throughout. As settlenent

becane a possibility, both Plaintiffs and Def endants recognized
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the need to have the agent available for negotiations on the
lien. As such, they requested fromthis court that M. Warren be
made avail abl e by tel ephone, and we concurred.

Buck's argunent that its attorney had told Plaintiffs'
counsel that Buck would not conpromise the lien is not to the
contrary, because the comment was nmade "in a joking manner" and
because the evidence shows that the agent, too, began
negotiations by stating that they would not conprom se the I|ien.
As wai ving or conpromsing the lien to obtain a settlenent is
involved in every such settlenment negotiations, the fact that M.
Warren eventually agreed to conpromse the l[ien is not
inconsistent wwth Plaintiffs' and Defendants' understandi ng of
the norm Moreover, the fact that Buck was represented by
counsel did not conprise notice that its general agent now had
| ess authority to act; it is nerely indicative that Buck had
several agents |ooking after its various interests.

| ndeed, there was nothing in CoreSource's or Buck's
actions that would have reasonably put Plaintiffs or Defendants
on notice that CoreSource was not authorized to conprom se the
lien without Buck's consent. Rather, CoreSource consistently and
repeatedly inforned Plaintiffs and Defendants that it had full
authority to negotiate the lien and Buck did nothing to create
doubt as to that authority. By appointing CoreSource to be its
general agent, Buck vested it with the inherent authority to
conduct specifically this type of negotiations on its behal f.

Buck's main argunent in opposition to a finding of
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i nherent authority is that Pennsylvania has not in fact adopted
i nherent authority as contained in Sections 8A or 161 of the
Rest at ement (Second) of Agency. However, a detail ed exam nation
of the caselaw in this area shows Buck to be in error. A nunber
of district courts within the Eastern District of Pennsylvania

have di scussed the i ssue. In Lincoln Bank, the Court referenced

"the policy judgnent expressed by the Pennsylvania courts in
adopting the doctrine of 'inherent agency authority,'" the
Rest at enment (Second) of Agency 8 161, and stated that "[t]his
court believes that, were the issue squarely before it, The
Suprenme Court of Pennsylvania woul d expressly adopt section 161."

Li ncol n Bank, 476 F.Supp. at 1118.

I n anot her case, the court said that "Section 161 is

clearly the law in Pennsylvania." Ebasco Services V.

Pennsyl vani a Power and Light Co. ("Ebasco 1"), 402 F. Supp. 421,

446 n. 41 (E.D. Pa. 1975) (Becker, J.), citing Rednor & Kline,

Inc. v. Departnent of H ghways, 196 A 2d 355, 358 (Pa. 1964);

Diuquid v. Bethel African Methodist Church, 180 A 737,738 (Pa.

Super. 1935); Anthony P. MIler, Inc. v. Needham, 122 F.2d 710,

712-13 (3d Gr. 1941); Waldron v. Aetna Cas. & Sur. Co., 141 F.2d

230, 234-235 (3d Cr. 1944). Three years |later, that sanme court

reaffirmed this decision. Ebasco Services v. Pennsyl vani a Power

and Light Co. ("Ebasco I1"), 460 F.Supp. 163, 203 n.48 (E.D. Pa.

1978) (Becker, J.) ("Wt reaffirmour reliance in this regard on

Diuguid v. Bethel AAME. Church"). See also Blair v. J.R

Andrews, Inc., 141 F. Supp. 51, 55-56 (E.D. Pa. 1956) (referencing
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i nherent authority, and stating "[t]he Pennsylvania lawis in

accord"), citing East Grard Savings & Loan Ass'n v. Houlihan, 97

A 2d 23 (Pa. 1953); Tiernan v. Devoe, 923 F.2d 1024, 1036 n.9 (3d

Cir. 1991) (citing Rednor & Kline as Pennsyl vania' s version of

i nherent authority and the Restatenent (Second) of Agency § 8A).

An exam nation of the cases cited reveals why we are
led to agree with these courts. Wile originally authority for
agents was recogni zed only as either actual and apparent,
Pennsyl vania courts (as all others) began to recognize a sort of
apparent authority derived fromthe nere fact of one's position

with the principal. In Gsborne v. Victor Dairies, the court

stated that:

that an active president is presuned to have sufficient
authority [fromthe conpany] to handle ordinary or
routine business transactions such as buying material s,
selling the product of the corporation, or placing
insurance is too well settled to require discussion....
One who knows that the officer or agent of a
corporation habitually transacts certain kinds of

busi ness for such corporation under circunstances which
necessarily show know edge on the part of those charged
with the conduct of the corporate business assunes, as
he has a right to assune, that such agent is acting
within the scope of his authority.

Gsborne v. Victor Dairies, 10 A 2d 129, 132 (Pa. Super. 1939);

See also Bangor & P.RY. Co. v. Anerican Bangor Slate Co., 52 A

40 (Pa. 1902)(referencing "incidental or inherent authority" but
stating that the individual did not have it because the actions
conpl ai ned of were not the usual functions of that officer).

In East Grard, the court stated that the agent had

apparent authority because, "in our opinion, Houlihan was

19



perfectly justified in inferring that Idler's authority, as
manager, included the ordinary power of dealing with the

Associ ation's collateral ." East Grard, 97 A.2d at 24. Then, in

Rednor & Kline, the Suprene Court of Pennsyl vani a recogni zed t hat

t he Restatenent (Second) of Agency had a different nane for the
type of agency where authority is apparent solely fromthe
position, stating that the authority of an officer to act on
behal f of the principal would be "sustained on the ground of his
inplied, or as the Restatenent (Agency Second, section 8A) calls

it "inherent' ... authority." Rednor & Kline, 196 A 2d at 358.

In this way, the Suprenme Court of Pennsylvania recognized that
the only difference between the inherent authority as outlined in
Section 161 of the Restatenent (Second) of Agency and the

equi tabl e authority they had enforced for years based on one's
position with the principal was a matter of nanmes and semanti cs.

Therefore, recently, in Rothman v. Fillette, the Court

noted a situation where express and apparent authority did not
apply, and stated that "under these circunstances, we believe
applicable here the |ong recognized principle that where one of
two i nnocent persons nust suffer because of the fraud of a third,
t he one who has accredited himnust bear the |loss." Rothman, 469
A. 2d 543, 545 (Pa. 1983). The Court went on to note that

Pennsyl vani a case | aw supports the idea that "the fact that the
agent has wonged his principal through the agent's unlawful act
does not provide a predicate for insulating the principal against

the harm caused by the agent at the expense of the innocent third
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party who had no responsibility for the conduct of the agent.”

Id. at 546, citing Keller v. N J. Fidelity and d ass | nsurance

Co., 159 A 40 (Pa. 1932); Wllianms v. Cook, 137 A 232 (Pa.

1927); and Rykaczewski v. Kerry Hones, 161 A 2d 924, 926 (Pa.

Super. 1960).

It is consequently very clear that Pennsyl vani a has
adopted the | aw contained in the Restatenent (Second) of Agency
88 8A and 161. As such, and because of the discussion above,
CoreSource and M. Warren were vested wth the inherent authority
to conprom se the lien and nmake the settlement in this case. W
note wi thout deciding that Buck is not |eft without a renedy, as
it may no doubt seek remuneration from CoreSource. Because we
find no bad faith, vexatious reasoning, or actions wthout
justification on the part of Buck, we decline to award attorneys'

f ees and costs.

V. CONCLUSI ONS OF LAW

Consistent with the foregoing findings of fact and
di scussion, we state the follow ng conclusions of |aw pursuant to
Fed. R G v.P. 52(a):

1. CoreSource and M. Warren were the general agent of
Buck.

2. CoreSource and M. Warren had the inherent authority
to act on Buck's behalf in negotiating the workers' conpensation

lien in settlenment tal ks between Plaintiffs and Def endants.
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3. Buck is bound by the April 22, 1997 |lien conprom se
and settlenent agreed to by its agents CoreSource and M. Warren.

4. Plaintiffs Angel and Priscilla Otiz and Defendants
are entitled to have the lien conprom se and overall settl enent
as approved by us on April 22, 1997 enforced.

5. There has been no show ng of bad faith, vexatious
reasoni ng, or actions without justification. Attorneys' fees and

costs will therefore not be awarded in this case.

An aplpX opiiE althdl DEQ eSTADES dsSTRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGEL L. ORTIZ and
PRI SCI LLA ORTI Z, h/w
and

THE BUCK COVPANY,

Plaintiffs : Cvil Action

DUFF- NORTON COWVPANY, I NC., and

CHESTER HO ST, INC., and : No. 95-CV-5970
LI FT TECH | NTERNATI ONAL, | NC.

d/ b/ a/ CHESTER HO ST, | NC.

Def endant s.
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ORDER

AND NOW this 13th day of August, 1997, in
consi deration of the evidence presented at a hearing in open
court on June 13, 1997, Plaintiffs' Petition for Enforcenment of
Order Approving Settlenment Agreenent and For Joi nder of Buck
Conpany as a Plaintiff filed May 13, 1997; Plaintiff The Buck
Conpany's response thereto filed June 5, 1997; Plaintiffs Otiz's
Proposed Findings of Fact and Brief filed July 1, 1997, as joined
by Defendants Chester Hoist and Lift Tech International on July
14, 1997; Plaintiff The Buck Conpany's Proposed Fi ndings of Fact
and Brief filed July 16, 1997; Plaintiff Otiz's Response thereto
filed July 18, 1997; and Defendant Duff-Norton Conpany's
Proposed Findings of Fact and Brief filed July 23, 1997, and
consistent with the foregoing opinion, the court hereby ORDERS
and FINDS as follows:

1. Plaintiffs' Petition for Enforcenent of O der

Approving Settlenment Agreenent and For Joi nder of Buck

Conpany as a Plaintiff filed May 13, 1997 is GRANTED

2. The Court finds that an enforceable settlenent

agreenent in the anount of $1, 450, 000.00 exi sts between

Plaintiffs Angel and Priscilla Otiz, and Defendants

Duf f- Norton Conpany, Chester Hoist, Inc, and Lift Tech

International, Inc d/b/a Chester Hoist, Inc..

3. The Court finds that an enforceabl e agreenent exists

between the plaintiffs Angel and Priscilla Otiz and
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The Buck Conmpany with the following terns: as set
forth in Plaintiffs' Exhibit 7, M. and Ms. Otiz wll
pay the sum of $200,000.00 in full settlenent of al
subrogation clains of the Buck Conpany and/or its

wor kers' conpensation insurers. M. Otiz wll
continue to receive all nedical and indemity paynents
in the future without any future deductions or credits
for sunms recovered in this action.

4. Plaintiffs Otiz's Mdtion for Attorney's fees and
costs i s DEN ED

5. This case is CLOSED for adm nistrative purposes,
however this court will continue to retain jurisdiction

for enforcement purposes.

BY THE COURT

Franklin S. Van Antwer pen
United States District Court
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