IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAVRENCE Pl ROLLO : CIVIL ACTI ON
V. : NO. 97-1915
UNI TED STATES OF AMERI CA : (Criminal No. 92-133-1)

MEMORANDUM

WALDMAN, J. August 11, 1997
| . BACKGROUND

Petitioner was charged in fourteen counts of a 116
count indictnent against nultiple defendants with the manufacture
and distribution of nmulti-kilogramaquantities of nethanphetam ne
and conspiring to do so over a two-year period. The indictnent
charged that petitioner and codefendant John Gatto were partners
and organi zers, supervisors or nmanagers in a substantial drug
trafficking operation. Petitioner was also charged with carrying
and using a firearmduring and in relation to a drug trafficking
crime, in violation of 18 U S.C. § 924(c).

Pursuant to an agreenment with the governnent,
petitioner pled guilty on Novenber 4, 1992 to one count chargi ng
that he engaged in a continuing crimnal enterprise ("CCE") in
violation of 21 U S.C. 8§ 848. The governnent agreed to a
di sm ssal of all other charges against petitioner, including the
firearmcharge with a mandatory consecutive sentence, and not to
prosecute himfurther for any offenses related to the CCE
activity prior to the agreenent except any nurder, attenpted

murder or crinme of physical violence. Petitioner was sentenced



to a period of 240 nonths of inprisonnment, the m ni num sentence
mandat ed by statute, to be followed by five years of supervised
rel ease.

Presently before the court is petitioner's notion to
vacate, set aside or correct sentence pursuant to 28 U.S.C. 8§
2255. Petitioner asserts that his retained trial counsel
provi ded ineffective assistance and his guilty plea was
i nvoluntary. The court has reviewed petitioner's subm ssions and
pertinent court records in the crimnal case against petitioner
and his codefendants and in the rel ated case agai nst George
WIllianms. For the reasons that follow, the petition will be
deni ed.

1. DI SCUSSI ON

A. Voluntariness of Petitioner's @Qiilty Pl ea

Petitioner states that he involuntarily pled guilty to
a crinme he had not commtted. Petitioner contends that the
government's willingness to enter into a plea agreenent with him
only on condition that codefendants Anthony Gatto and John Gatto
al so pled guilty conbined with a governnment prom se of | enient
treatnment for his brother-in-law rendered petitioner's plea
i nvol untary.

The governnment acknow edges that its willingness to
enter plea agreenents with petitioner, John Gatto and Ant hony
Gatto was contingent upon all three pleading guilty. One
codef endant had absconded and the renaining 19 co-defendants had

all pled guilty. The governnent had fully prepared and was ready
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to proceed when on the proverbial eve of trial petitioners and
Messrs. Gatto decided to seek plea bargains. Petitioner's
brother-in-law, Ronald Serchia, was a defendant in an unrel ated
drug case which petitioner clains the governnent prom sed to
drop. On a simlar claimby petitioner's nephew Ant hony, the
court credited the testinony of the prosecuting attorneys in this
1

case and found that the governnent had nmade no such prom se.

1. Pr ocedur al Def aul t

A petitioner seeking relief froman alleged error or
defect in connection with his sentence which was not raised on
di rect appeal nust satisfy the cause and prejudi ce standard

articulated in United States v. Frady, 456 U S. 152 (1982).

United States v. Essig, 10 F.3d 968, 979 (3d Cr. 1993).

| neffectiveness of counsel will constitute "cause" for a
petitioner's failure to challenge the voluntariness of his guilty
pl ea on direct appeal only if it is an independent constitutiona

violation. diver v. United States, 961 F.2d 1339, 1342 (7th

Cir.), cert. denied, 113 S.Ct. 469 (1992).% "[T]he nere fact
t hat counsel failed to recognize the factual or legal basis for a

claim or failed to raise the claimdespite recognizing it, does

1. See US. v. Gatto, 1994 W. 570821 (E.D. Pa. Cct. 19, 1994).
The case against M. Serchia never did proceed to trial. Trial
was deferred because of his health problens and the case was

di sm ssed upon his death.

2. Petitioner is not required to show "cause and prejudice" for
a failure to raise an ineffective assistance of counsel claimon
direct appeal. United States v. DeRewal , 10 F. 3d 100, 104-05 (3d
Cr. 1993), cert. denied, 511 U S. 1033 (1994).
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not constitute cause for procedural default,” however, "where a
constitutional violation has probably resulted in the conviction
of one who is actually innocent, a federal habeas court may grant
the wit even in the absence of a showi ng of cause for the

procedural default.” Mrray v. Carrier, 477 U S. 478, 486-87,

496 (1986).

Petitioner nust also show that the alleged error
resulted in actual prejudice, a show ng even nore stringent than
that required to establish plain error on appeal. Frady, 456
US at 166, 168. A petitioner nust show nore than "a

possibility of prejudice,” but rather nust denonstrate that any

error worked to his "actual and substantial disadvantage."” 1d.
at 170 (enphasis in original).

Petitioner does not allege that he argued on direct
appeal that his decision to plead guilty was involuntary.
Rat her, petitioner states that had his counsel notified the court
of the package nature of the plea bargains, he "would have nade a
record on a potentially powerful issue on appeal."

A petitioner can establish cause by show ng that sone
"obj ective factor" prevented himfrom satisfying an applicable

procedural requirenment. See Murray, 477 U S. at 488. Such an

obj ective factor, however, nust be one that is "external to the
def ense" such as "a showi ng that the factual or |egal basis for a
cl ai mwas not reasonably available to counsel”™ or "that sone
interference by officials nade conpliance inpracticable.” [d.

(citations and internal quotations omtted).
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Petitioner has failed to show the existence of such an
"objective factor.” He has failed to establish cause for his
failure to raise this claimon direct appeal or to nake the
requi site show ng of prejudice. Even assumng this claimwere
cogni zable, it also fails on the nerits.

2. Merits

To set aside a qguilty plea under 8 2255, a petitioner
must show that the plea hearing was tainted by "'a fundanenta
defect which inherently results in a conplete m scarriage of
justice'" or "'an om ssion inconsistent with the rudi nentary

demands of fair procedure.'" United States v. Farley, 72 F.3d

158, 162 (D.C. Cr. 1995) (quoting H Il v. United States, 368

U.S. 424, 428 (1962)).

Even assum ng petitioner's claimis not procedurally
barred, the governnent's failure to informthe court that its
willingness to enter into a plea bargain with petitioner was
contingent upon the two renai ning codefendants al so pl eadi ng
guilty is not jurisdictional or of constitutional nagnitude.

Even if the failure anmobunted to a violation of Rule 11,

petitioner has not denonstrated that this resulted in "a conplete
m scarriage of justice" or that the guilty plea hearing was
"inconsistent wwth the rudinentary denmands of fair procedure.”
Petitioner contends that his counsel's advice to "admt to the
facts that established guilt" anmpbunted to a due process violation

because counsel knew petitioner maintained his innocence.



Petitioner has not denonstrated that his guilty plea
was i nvoluntary, that his plea hearing was fundanentally unfair
or that any defect nmay have resulted in the conviction of an
i nnocent person or a conplete mscarriage of justice.

Package pl ea bargains or the offer of |enient treatnent

for some third-party are not constitutionally inpermssible. See

United States v. Cenents, 992 F.2d 417, 419 (2d Cir.), cert.
denied, 510 U. S. 919 (1993); United States v. Seligsohn, 981 F. 2d

1418, 1426 (3d Cr. 1992); United States v. Pollard, 959 F. 2d

1011, 1020-21 (D.C. Cr.), cert. denied, 506 U S 915 (1992);

United States v. Marquez, 909 F.2d 738, 741-42 (2d Cr. 1990),

cert. denied, 498 U S. 1084 (1991); Politte v. United States, 852

F.2d 924, 930-31 (7th Gr. 1988); United States v. \Weat, 813

F.2d 1339, 1405 (9th Gr. 1987), aff'd, 486 U S. 153 (1988).
Where a handful of remaining defendants in a broad conspiracy
case decide to explore the prospect of plea bargains only after
t he governnment has amassed all of its evidence and has fully
prepared to proceed, it is not unreasonable for the governnent to
eschew any arrangenent which woul d not obviate the need for a
trial.

An offer to execute plea bargains on an "all or none"
basis is not a "promse." \Wether it is a "condition" of each
pl ea agreenent or nerely a negotiating position and a condition
precedent to an agreenent nmay be fairly debated. |In any event,
the better practice is to alert the court to the package feature

of a plea bargain. See denents, 992 F.2d at 419 ("preferred
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practice" is to advise court of requirenent that all defendants
or none plead guilty). A failure to so notify the court,

however, does not entitle a defendant at any subsequent tine to
withdraw his guilty plea. Rather, the focus remains on whether a

particul ar plea was voluntary. See Marquez, 909 F.2d at 742;

United States v. Daniels, 821 F.2d 76, 79-80 (1st Gr. 1987).

Presumabl y, the governnent offers sone benefit or
i nducenent with any plea bargain. That one pleads guilty to
obtain such a benefit does not render the plea involuntary.
| nvari ably, alnost any crimnal defendant will feel some pressure
when having to weigh the benefits of pleading guilty and the
ri sks of proceeding to trial. |If such inherent pressure which
results fromthe offer of a plea bargain constituted inproper
coercion, virtually any guilty plea pursuant to a plea agreenent
coul d be upset at the whimof the defendant. That a decision to
plead guilty is notivated, in whole or in part, by a desire to
hel p soneone el se no nore renders a plea involuntary than one
notivated solely by a less altruistic desire only to help
onesel f. Marquez, 909 F.2d at 742.

Petitioner's plea is facially voluntary and valid. See

Zilch v. Reid, 36 F.3d 317, 320-21 (3d Gr. 1994). Petitioner

represented that he read the plea agreenent, reviewed every part
of it with his attorney and "freely and voluntarily agreed to
it." Petitioner stated under oath that he understood the charges

against himand the rights he was waiving, that there was a



factual basis for his guilty plea and that he was not changing
hi s plea because of any threat, coercion or undisclosed prom se.
Petitioner has not made the type of specific and
credi bl e presentation to denonstrate coercion, id., which m ght
overcone the cl ear appearance of voluntariness fromhis
presunptively truthful responses at the plea hearing. See
Farley, 72 F.3d at 163-64; denents, 992 F.2d at 418-20; United
States v. Morrow, 914 F.2d 608, 613-14 (4th Gr. 1990). A

defendant's "declarations in open court carry a strong

presunption of verity." Blackledge v. Allison, 431 U S. 63, 73-

74 (1977). See also United States v. Gonzales, 970 F.2d 1095,

1100 (2d Cr. 1992) (claimof innocence contradicted by
unequi vocal statenents at plea proceeding not credible); United

States v. Rogers, 848 F.2d 166, 168 (11th G r. 1988) (defendant

bears "heavy burden"” to show statenents nmade under oath at plea

colloquy were false); United States v. MKoy, 645 F.2d at 1039

(def endant nust offer tenable explanation for about-face on
acknow edgnent of guilt or guilty pleas would be reversible at
whi m of def endant).

B. | neffecti ve Assi stance of Counsel

Ef fective assi stance of counsel neans adequate
representation by an attorney of reasonabl e conpetence.

&overnnent of the Virgin Islands v. Zepp, 748 F.2d 125, 131 (3d

Cr. 1984). To show ineffective assistance of counsel, it nust
appear that a defendant was prejudi ced by the perfornmance of

counsel which was deficient and unreasonabl e under prevailing
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prof essi onal standards. Strickland v. Washington, 466 U S. 668,
686- 88 (1984); Governnent of the Virgin Islands v. Forte, 865

F.2d 59, 62 (3d GCr. 1989). Counsel's conduct nust have so
underm ned the proper functioning of the adversarial process that
the result of the pertinent proceedi ngs cannot be accepted as

reliable, fair and just. Lockhart v. Fretwell, 506 U S. 364, 369

(1993); Strickland, 466 U S. at 686; United States v. N no, 878

F.2d 101, 103 (3d Cr. 1989).

To show prejudi ce when challenging a guilty plea on the
ground of ineffective assistance of counsel, a petitioner nust
show that there is a reasonable probability that but for errors
of counsel, he would not have pled guilty and woul d have

proceeded to trial. H Il v. Lockhart, 474 U S. 52, 59 (1985).

"[ C]ounsel has a duty to nmake reasonabl e investigations
or to make a reasonabl e decision that makes particul ar

i nvestigations unnecessary." Strickland, 466 U S. at 691. "In

any ineffectiveness case, a particular decision not to

i nvestigate nust be directly assessed for the reasonabl eness in
all the circunstances, applying a heavy neasure of deference to
counsel's judgnments."” 1d. Wat investigatory decisions are
reasonabl e necessarily depends on a defendant's strategic choices
and the information provided by him 1d.

1. Failure to Interview Potential Wtnesses

Petitioner clains that his counsel's failure to
interview his codefendants constituted i neffective assi stance

because sone of these individuals would have testified that
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petitioner did not organi ze, nmanage or supervise them thus
undercutting the governnment's ability to establish that he acted
in concert with at |least five others with respect to whom he
occupi ed a nanagenent position, as required to prove a violation
of 21 U.S.C. § 848.°% Petitioner subnits declarations of Anthony
Gatto, Angel o Fugarino, Frank Bal dino and Bernard Centrella that
t hey were never enployed, supervised, nmanaged or organi zed by
petitioner.

These decl arations | ong post-date petitioner's plea and
are directly contradicted by petitioner's sworn adm ssions at his
pl ea hearing as well as statenents of sone of the declarants in
connection with their own guilty pleas. Petitioner acknow edged
under oath that he had "organi zed and then supervised or managed
the activities of nore than five other people, including Angelo
Fugari no, Asa Bl ake, Phil Whel an, Frank Bal di no, Joseph Fugarino
and Bernard Centrella.” When pleading guilty, Anthony Gatto
stated that he received quantities of nethanphetam ne from
petitioner and John Gatto to adulterate or "cut" and then return
to them |In connection with his guilty plea, Frank Bal di no
acknow edged that he stored nethanphetam ne for petitioner and
John Gatto and acted at their direction. At the tinme of his
guilty plea, Angel o Fugarino acknow edged that he took nonthly

deliveries of nethanphetam ne frompetitioner at petitioner's

3. Petitioner does not deny that he was involved in a series of
drug transactions fromwhich he derived substantial incone. See
21 U.S.C. § 848(c).
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direction to give to others to store, adulterate and
redistribute. Petitioner also submts the declaration of John
Gatto that he did not organi ze, manage or supervise any of his
codefendants. This is flatly contradicted by his sworn
statenments at his guilty plea hearing, and by adm ssions of
Angel o Fugarino, Frank Bal dino and ot her codefendants in
connection with their guilty pleas.* These declarants give no
tenabl e expl anation for their contradiction of the presunptively
honest statenents presented to the court with their own guilty

pl eas. See Bl ackl edge, 431 U S. at 73-74; Gonzales, 970 F.2d at

1100; Rogers, 848 F.2d at 168; MKoy, 645 F.2d at 1039.

Mor eover, there is no show ng that these codefendants
were willing on Novenber 4, 1992 to repudiate and forfeit the
benefits of their plea agreenents to testify for petitioner.
Angel o Fugarino and Frank Bal di no, anong others, prom sed to
cooperate with and testify for the governnent and benefitted from
governnent notions pursuant to 8 3553(e) and 8§ 5KI1. 1.

Even assum ng their attorneys woul d have acceded to
requests for interviews, counsel's decision not to seek
interviews of codefendants who had agreed to cooperate agai nst
t he remai ni ng defendants was not unreasonabl e.

Petitioner also clains that his counsel's failure to

i nterview unspecified defense and governnent w t nesses

4. John Gatto, who is incarcerated with petitioner at F.C.I|.
Al | enwood, has filed a simlar 8 2255 petition with |anguage
virtually identical to that in petitioner's filing.

11



constituted ineffective assistance, but fails to el aborate at al
on this claim Petiti oner cannot denpnstrate that his counsel
was i neffective for failing to interview unidentified w tnesses
5

or meki ng sone show ng of what their testinony woul d have been.

2. Contingent Nature of Plea Bargain
and Advice to Plead Guilty

Petitioner contends that counsel was ineffective for
failing to disclose to the court that the governnent's plea
bargai n was contingent on all remaining defendants pl eadi ng
guilty and for advising petitioner to plead guilty under such
ci rcunmstances. Petitioner contends that but for these all eged
deficiencies, he would not have pled guilty.

Whet her or not disclosed by a defendant's counsel, a
guilty plea is not involuntary whenever it is entered pursuant to
a package deal. Petitioner does not claimthat his attorney had
i nformati on about the plea bargain which was unknown to
petitioner. Petitioner does not explain how the disclosure by
counsel of information already known to petitioner would have
resulted in a decision by himto proceed to trial. Wether in
response to an "all or none" offer or otherwi se, there is no
showi ng that counsel acted unreasonably and deficiently in

advising petitioner to plead guilty.

5. This is not a situation where a defendant clains his attorney
Wi thhel d information from himor m sadvised himof pertinent
facts, law or potential |egal consequences of a plea. Petitioner
presumably knew whom counsel had or had not interviewed when
petitioner stated under oath at his plea hearing that he was
satisfied with his attorney's representati on and advi ce.
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Many codefendants pled guilty pursuant to agreenents
whi ch obligated themto testify for the governnent agai nst
petitioner and his renaining codefendants. George WIlians, a
cooperating defendant in a related case, was prepared to testify
that he was engaged by petitioner and John Gatto to manufacture
kil ogram quantities of pure nethanphetam ne for subsequent
distribution. The governnent also was prepared to present the
testinony of |aw enforcenent officers who conducted physica
surveillance of the conspirators and who seized 12% pounds of
nmet hanphetam ne |inked to petitioner as well as drug records from
a clandestine | aboratory detailing the manufacture of at |east 15
pounds of pure nethanphetam ne by M. WIllians for petitioner and
John Gatto. The governnent al so had evi dence of over 300
i ntercepted conversations which, in conjunction w th sinultaneous
physi cal and video surveillance, substantiated the alleged drug
di stribution network enconpassi ng manufacture through retail
street sales.

Petitioner has not shown that he was prejudiced from
his counsel's failure to notify the court of the conti ngent
nature of the governnent's plea offer or his advice to petitioner
to plead guilty. It does not appear from petitioner's
subm ssions and the pertinent record that there is any reasonabl e
probability he would have proceeded to trial but for counsel's
failure to advise the court that petitioner's plea was "wired" to

pl eas of codefendants. See Farley, 72 F.3d at 164. Counsel's

advice to petitioner to plead guilty was patently not
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prof essi onal |y deficient and unreasonable in view of the
governnent's evidence, the posture of cooperating codefendants at
the time and the practical choices facing petitioner as a result.

111, CONCLUSI ON

Even assum ng petitioner's claimthat his guilty plea
was involuntary is cognizable in this action, he has not shown
that it was. Petitioner has not shown that he received
i neffective assistance of counsel. Accordingly, petitioner's
8§ 2255 petition will be denied. An appropriate order wll be

ent er ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LAWRENCE PI ROLLO : ClVIL ACTI ON
V. : NO. 97-1915
UNI TED STATES OF AMERI CA (Crimnal No. 92-133-1)
ORDER
AND NOW this day of August, 1997, upon

consideration of petitioner's petition to vacate, set aside or
correct sentence pursuant to 28 U S. C. § 2255, consistent with
t he acconpanyi ng nenorandum | T IS HEREBY ORDERED t hat said
petition is DENI ED and the above action is DI SM SSED.

BY THE COURT:

JAY C. WALDMAN, J.



