IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMVERI CA : Crinminal Action
V.
JOSE CASTILLO, M D. : NO. 96- CR- 430
Rendel |, J. August 7, 1997
NVEMORANDUM

After a week-long jury trial, defendant Jose Castillo, MD.
was convicted of one count of conspiracy to harbor a fugitive,

Ri chard Ranps, and one count of obstruction of justice. Castillo
has noved for judgnent of acquittal on both counts, or a new
trial, pursuant to Rules 29 and 33 of the Federal Rul es of
Crimnal Procedure. Castillo bases his notions on: first,
insufficient evidence of certain elenents of the offenses
charged; second, failure of the proof to conport with the
indictnment; and, third, alleged deficiencies in ny evidentiary
rulings and jury instructions.

The standards applicable to the consideration of Castillo's
notions place a heavy burden on a defendant convicted at trial in
order to overturn or overcone a jury verdict. Rule 29 of the
Federal Rules of Crimnal Procedure provides in relevant part
that "[t]he court on a notion of a defendant or of its own notion
shall order the entry of judgnent of acquittal of one or nore

of fenses charged in the indictnent . . . if the evidence is



insufficient to sustain a conviction." Fed. R Cim P. 29(a).
In considering Castillo's notion for judgnent of acquittal, the
standard to be used is whether there was substantial evidence
upon which a reasonable jury could have based its verdict.

United States v. Qnhialo, 23 F.3d 69, 72 (3d Cir. 1994). The

evi dence nust be viewed in the |ight nost favorable to the

government. 1d.; see United States v. Thomas, 1997 W 282317, at
*2 (3d CGr. May 29, 1997). Evidence which is sufficient to
support a conviction need not be direct evidence, and the
conviction wll stand if supported by circunstantial evidence.

United States v. Fenech, 943 F. Supp. 480, 483 (E.D. Pa. 1996).

Furthernore, in deciding a notion for judgnent of acquittal, a
court cannot assess the credibility of the w tnesses. Uni t ed

States v. Pardue, 983 F.2d 843, 847 (8th CGr. 1993), cert.

deni ed, 509 U.S. 925 (1993).

Rul e 33 of the Federal Rules of Crimnal Procedure provides
that the court "may grant a newtrial to [a] defendant if
required in the interest of justice." It is a renedy to be used
sparingly, reserved for exceptional circunstances, where the
evi dence preponderates heavily against the verdict or where
failure to grant a newtrial would result in a mscarriage of
justice. Fenech, 943 F. Supp. at 486. The trial judge may not
set aside the verdict sinply because he cane to a different

conclusion than the jury. United States v. Sabrese, 1994 W

193916, at * 1 (E.D. Pa. May 18, 1994). Wth regard to jury
instructions, retrial is necessary only when the instruction

given created an unfair trial and prejudiced the defendant. See



United States v. Dove, 916 F.2d 41, 45 (2d Cr. 1990) ("In order

to succeed when challenging jury instructions appellant has the
burden of show ng that the requested charge 'accurately
represented the law in every respect and that, view ng as a whole

the charge actually given, he was prejudiced."").

DI SCUSSI ON

Ri chard Ranbs was the | eader of a fam |y drug organi zati on
that operated in the Spring Garden section of Philadel phia. The
def ense conceded fromthe outset -- in fact, noted in its opening
statenent -- that the Ranpbs famly was a tight-knit famly,
experienced in crime, and dedicated to protecting their turf.

The evidence reveal ed that at |east five nenbers of the famly
were involved in the distribution of cocaine. These included
Richie and his brother Edwin, their brother Jerry (who was shot
to death in July 1990), as well as their nother Maria and sister
El i zabeth. Edwin and Jerry were indicted in April 1990. Seal ed
i ndi ctments were handed down agai nst Richie and 39 others
involved in the Ranpbs organi zation on Septenber 18, 1990. Richie
was al erted and fled, spending the next year and a half as a
fugitive, evading authorities and living in Philadel phia and the
Poconos until he was apprehended in January of 1992. The defense
al so concedes that Ranps had a cadre of famly, friends,

assi stants and i nformants who hel ped hi m evade authorities during
this tinme. The evidence reveal ed that Elizabeth and Maria Ranops
were indicted on May 28, 1991, were tried and convicted of being

part of the cocaine conspiracy, and that Maria Ranbs is serving a



termof life inprisonnent and Elizabeth, 23 years. It was
uncontested that Dr. Castillo was Maria Ranps's doctor, that she
saw him frequently, and that he testified as her doctor at a
hearing in Novenber 1991 as to her physical condition to stand
trial. The government charged that Dr. Castillo perforned
various procedures on Ranos's face, stomach and fingerprints to
alter his appearance and aid himin eluding authorities.

1. Fai l ure of proof of conspiracy and obstructi on of
justice.

Castillo contends that the governnment failed to prove
the elenents of Count 1, in that it failed to prove that Castillo
was party to a conspiracy, that he knew Ranbs was a fugitive, and
that he knew that the object of the conspiracy was to harbor a
fugitive. He contends further that the governnent also failed to
prove the obstruction of justice offense charged in Count 2
because there was insufficient evidence to support the el enent of
intent and to support the governnent's theory that a key piece of
evi dence produced by Castillo -- nanely, a purported record of
treatment of Richard Ranpbs by Dr. Castillo on May 14, 1990, for
burns caused by a barbecue accident (the "Treatnent Record"”) --
was a fabrication.

As poi nted out by the governnent, direct evidence of an
actual agreenent in conspiracy cases is rare and the
conspirators' intent is usually established circunstantially

through their actions. See United States v. Thonmas, 1997 W

282317, at *2 (3d Gr. May 29, 1997) ("The elenments of a

conspiracy nay be proven entirely by circunstantial evidence



but each el enment nust be proven beyond a reasonabl e doubt.");

See also United States v. Perez, 1996 W. 502292, at *3 (E.D. Pa.

August 27, 1996) (" Al t hough the governnent needs to prove
conspiracy beyond a reasonabl e doubt, each el enment of conspiracy
can be proven through circunstantial evidence."); see e.qg.,

Direct Sales Co. v. United States, 319 U S. 703, 713 (1943)

(finding that step fromknow edge to intent and agreenment may be
taken). Further, the governnent may prove know edge of a federa

warrant fromthe acts of harboring thenselves. See United States

v. Silva, 745 F.2d 840, 848 (4th G r. 1984)(finding that conduct
after the i ssuance of a warrant established an i nference of

know edge that a warrant had been issued), cert. denied, 470 U S,

1031 (1985); see also United States v. G anpa, 290 F.2d 83, 84

(2d Cr. 1961)(finding that defendant's actions established
adequat e proof from which the court could properly infer

know edge of the issuance of a warrant beyond a reasonable
doubt). Wth respect to the obstruction of justice charge
arising out of the Treatnent Record, specific intent to obstruct
justice is an essential elenent of the offense. However, intent
to obstruct justice may be inferred by the jury fromall the

surroundi ng facts and circunstances. United States v. MConb,

744 F.2d 555, 561 (7th Gr. 1984); see United States v. Simmons,

591 F.2d 206, 209 (3d Cr. 1979). A review of the evidence is
instructive in addressing defendant's clains as to the
sufficiency of proof.

Three governnment wi tnesses testified as to Ranpbs's

changed appearance, as well as to procedures perforned |ate at



night at Dr. Castillo's office. First, Luisa Rodriguez, Ranps's
girlfriend, testified that while Ranbs was a fugitive, she
observed changes to his nose and the scars on his face. She
| earned from Ranps that Dr. Castillo was the doctor performng
the surgeries. She testified that the bullet wound scar on
Ranps's face was gone in Qctober or Novenmber 1990, and in late
1990 she actually acconpani ed Ranbs to one of the surgeries, late
at night, to renove fat fromhis abdonen. She parked the car in
t he garage beneath his office, which was on the first floor of
his honme at 22nd and Locust Streets, in Philadel phia. Upon
entering the office wwth Ranos, Dr. Castillo had inquired of
Ranps as to who she was, and Ranos told Dr. Castillo that she was
his cousin. At one point during the procedure, she entered the
treatnent room saw Ranbs cut open with fat exposed, and fainted.
Rodri guez also testified to having driven Elizabeth and
Dr. Castillo on a seven-hour trip in the fog to the Poconos after
this surgery, so that Dr. Castillo could treat Ranpbs for an
allergic reaction. She stated that Dr. Castillo was nervous.
Rodri guez's testinony regardi ng these events was credi ble and
conpelling. 1In a later conversation between Rodriguez and
Dr. Castillo in Novenber 1993, which was taped and played in
court, Rodriguez rem nded Dr. Castillo of the surgical procedure
she had witnessed, and the trip to the Poconos, and he
acknow edged what she was saying, indicated that he renenbered
her fainting, and recalled that he knew her fromthat night.
Soni a Santos, Ranpbs's common |law wfe, testified that

when she first saw Ranps after he had fled, in or around the



spring of 1991, neither she nor her children recognized him She
noted that one of his hands was bandaged, and he told her he was
changing his fingerprints. She also testified about driving
Ranbs to Phil adel phia fromthe Poconos in the m ddle of the night
to have his other hand operated on at a |ocation that she
identified wthout hesitation as that of Dr. Castillo's office.
She testified that Ranps had the bullet renoved from his head,
facial scars renoved, and his hands treated, as well as his

st omach.

Ranos hinself testified that he and his nother
conceived the idea to have the surgeries. He discussed with Dr.
Castillo his desire to change his appearance and his nother, a
| ongtine patient of Dr. Castillo, had spoken to Dr. Castillo
about it. He testified that Dr. Castillo operated on himon
repeat ed occasions to change his stomach, fingers, face and nose.
Al t hough Ranps's testinony was vague in many respects, and he
could not identify Dr. Castillo in person, he accurately
identified the office, and his recounting of the visits at night
to Dr. Castillo's office corroborated the testinony of other
W t nesses.

Anot her wi tness, |van Buranich, who built a honme for
Ranos in the Poconos where Ranps stayed while he was on the run,
saw Ranpbs put creamon the scars on his face, and saw himwth a
| arge bandage around his stomach, which Ranbs stated was from
having fat renoved. Buranich also saw Ranos with bandages on his
hands. Ranos infornmed himthat he was having his fingerprints

flipped by a friend of the famly.



Castill o had produced the Treatnent Record in response
to a subpoena, and contended that Ranps's fingerprints had been
scarred due to a barbecue accident on May 14, 1990, his nose had
been altered by a blunt facial trauma, and his overall appearance
had been changed due to excessive weight |oss. The governnent
produced evi dence to undernm ne the Treatnent Record and the
bar becue i ncident explanation and to denonstrate that his change
i n appearance was nore than a broken nose and weight | oss. As
i ndi cated above, neither Sonia Santos nor her children recognized
Ri chard Ranbs when he was apprehended in 1992. Ohers who knew
himwell and saw himcontinuously until he fled in Septenber of
1990 testified that they hardly recogni zed hi mupon seeing himin
January of 1992. These included his attorney, Harold Kane, as
well as Det. Janes Mdffit and Sgt. Thonas Lei sner.

Wth respect to the barbecue incident and the Treat nent
Record, the defense put great stock in the Treatnent Record as an
expl anation for the change in Ranpbs' fingertips. However, the
governnent witnesses testified to facts fromwhich the jury could
reasonably find that the Treatnent Record was fal se. These
w t nesses included Marilyn Marinon, Dr. Castillo's receptionist,
who testified credi bly about the naintenance of patient records,
the office procedures, and her recollection of certain events.
She indicated that on May 14, 1990, Dr. Castillo treated Ri chard
Ranos's brother, Edw n Ranps, and she worked until 8:00 p.m that
evening. She testified that Maria Ranpbs was a |ongtine patient,

but that Dr. Castillo had never treated R chard Ranps, and she



had never seen him She indicated also that she never saw the
Treat nent Record that had been produced.

| f Ranbs had experienced a barbecue accident on May 14,
1990, it would be safe to assunme that he woul d have bandages or
di sconfort during the followi ng week. However, Harold Kane,
Ranps' s attorney, saw Ranps once during the week after My 14,
1990, and a second tine at a neeting on May 20, 1990, and did not
observe any bandages or evidence of any kind that he had suffered
burns or had an accident.* Simlarly, Det. Janes Mffit was in
attendance at the sane neeting at which Kane was present on
Sunday, May 20, 1990, and saw no evidence of any injury or
treatnment, notw thstanding the fact that he shook Ranpbs's hand.
Furt her, both Ranbs and his common | aw wi fe, Sonia Santos,
testified that he never had a barbecue accident. |In addition,
t he governnment's expert, Dr. Fox, opined that Ranps's scars were
i nconsistent with a barbecue accident.

The Treatnent Record was in and of itself a strange-
| ooking record, in that it was a single piece of paper with
little or no patient information on the front and a treatnent
narrative and draw ng of Ranpbs on the back. It was not produced
as part of a patient folder or file, and had not been produced
along with other records during the initial production of

docunents in response to the governnent's subpoena.

1. The neeting was held after the indictnent of Ranbs's two
brothers but before Richie's indictnment, for the purpose of
trying to convince Richie to cooperate with the governnent. Both
of Ranps's brothers attended the neeting as well. (N T. 2/24/97
at 12-14; 2/18/97 at 11-13)



From t he above, the jury could reasonably concl ude that
t here was never a barbecue accident, that Dr. Castillo did not
treat Richard Ranbos on May 14, 1990, and that the Treat nent
Record was a fabrication. Once having made this determ nation,
the jury could use this and other evidence to reasonably infer
that Dr. Castillo knew his nedical treatnment was of an ill egal
nature. The evidence was that Dr. Castillo was perform ng
procedures on the fingertips of R chard Ranbs which, if there was
no barbecue incident, were otherw se healthy. The procedures
took place in the mddle of the night, no records were kept, and
on one occasion, Dr. Castillo nade a "house call" that |asted al
night, to Ranbs in the Poconos. Richard Ranos's not her had
arranged for Dr. Castillo to do the procedures. Further, the
jury coul d reasonably concl ude that a physician who had prepared
a false nedical record and dated it before Ranos's indictnment and
flight was aiding the patient illegally and was attenpting to
cover up the crine.

Contrary to the defense's argunent that there was no
conspiracy proven, the jury could reasonably infer, and therefore
conclude, that there was an agreenent, and an understandi ng,
anong the various actors, including Castillo, to harbor Richie
Ranbs. Al of the above evidence, which reveals not only
cl andesti ne procedures, but Castillo's not being shocked or
surprised by the arrival of Rodriguez or the request to take a
trip to the Poconos, points toward an understandi ng and
arrangenent. Further, there were no nurses present and no

records maintained. The jury could reasonably find that the
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governnent had proven the nedical treatnent was not legitinate
and that Castillo knew exactly what he was doi ng and was part of
t he conspiracy.

Simlarly, there is sufficient evidence upon which the
jury could base its finding that Castillo knew that Ranbs was a

fugitive. Wiile the defense relies upon United States v. Hoqgg,

670 F.2d 1358 (4th Cr. 1982), in arguing that the governnent did
not establish sufficient evidence for a jury to find, beyond a
reasonabl e doubt, that Dr. Castillo knew that a federal warrant
exi sted for Richie Ranpbs, Hogg is distinguishable on its facts.
In Hogg there was no testinony that the defendant knew the FB

had i ssued a warrant. Moreover, the governnent, at oral

argunent, could point to no specific circunstantial evidence that
t he defendant knew a federal warrant existed. Hogg, 670 F.2d at
1361. Conversely, in the instant case, the governnent presented

anpl e circunstantial evidence fromwhich the jury could draw an

i nference of knowl edge on Castillo's part. [d. ("[a]ny inference
of know edge . . . nust conme from[the] alleged acts of

har boring"). Indeed, the harboring acts of Castillo are far nore
substantial -- and thus nore clearly indicate know edge -- than

the acts perforned by the defendant in Hogg. First and forenost,
the fact that Dr. Castillo was perform ng these procedures on an
ot herw se healthy person, late at night and in secret, was

evi dence of his know edge. The procedures took place begi nning
in the fall of 1990, after Ranbs's brother, Edw n Ranbs (whom
Dr. Castillo saw as a patient on May 14, 1990) had been indicted
in April 1990, and after Jerry had been shot to death in July

- 11 -



1990. Ms. Ranpbs, a longtine patient who received frequent
treatnment for stress, was indicted in the spring of 1991

Dr. Castillo knew of Maria Ranps's indictnment, since he wote
letters to support her efforts to obtain bail. Also, Marilyn
Marinon testified that she told Dr. Castillo in April or My of
1991 that federal marshals had come to the office | ooking for
Ri chard Ranpbs, who was a fugitive. The procedure on one of
Ranps' hands, as to which Sonia Santos testified, took place
after the marshals' visit, and after Maria Ranos had been
indicted on May 28, 1991. The trip to the Poconos after the
stomach surgery in late 1990 | ends further support to this
finding. Wy would Castillo have gone on this highly unusual
escapade rather than refer Ranbs to a doctor in the Poconos to
treat an allergic reaction?

After the events of the conspiracy, Castillo nade statenents
revealing his guilty knowl edge. |In the taped conversation
between Castillo and Lui sa Rodriguez, Castillo commented that he
t hought he was hel ping Ranbs in a dispute between famlies. This
constitutes an acknow edgnent by himthat he did in fact aid
Ranps, and participated in the famly's plan, but the explanation
of a dispute between famlies makes no sense and i s not
corroborated by any evidence in the record, since the evidence
consistently portrayed the famly as extrenely close and tight-
knit. It could be taken by the jury as one nore attenpt to cover
up what he had done. Simlarly, when two agents delivered a
target letter to Castillo in 1995, he acknow edged that he knew

the marshal s had conme | ooking for Ranbs and that he and his
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receptioni st had cooperated. He stated, however, that he did not
know Ranbs was a fugitive and that the services were done in the
same spirit of the services he provided to the general Hispanic
community. He also said that he renoved a bullet from Ranps's
head and repaired burns on his fingers, but when questioned as to
whet her he had reported the bullet to police at the tine, he said
that they were really just netal fragnments. The jury could
reasonably conclude that not only did Castillo know what he was
doi ng, but he knew what Richie Ranbs was up to as well.

The el enent of specific intent to obstruct justice by
preparation of the Treatnent Record is |ikew se satisfied by
i nferences drawn fromcircunstantial evidence. The record itself
appears to have been prepared hastily and produced tardily.
There is no evidence that would support it as a record nade or
mai ntai ned in the regular course of business and the jury could

easily have found that it was created to inpede the

i nvestigation. See MConb, 744 F.2d at 561-562. Wile Castillo
is correct that no one witness, or group of witnesses, testified
as a fact that Castillo knew of the conspiracy or that he knew
Ranbs was a fugitive, or that he knew the object of the
conspiracy, or that he had fabricated the Treatnment Record or had
done so in order to obstruct justice, the inferences that the
jury could reasonably draw -- and apparently did draw -- fromthe
testinony of witnesses led very clearly to these concl usions.
These i nferences were based on the testinony of credible

W t nesses, including Dr. Fox. The jury apparently accepted the

expert testinony of Dr. Fox, and discarded the testinony of
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Dr. Gay to the effect that Ranbs's scars were consistent with
burns caused by a barbecue accident, and | cannot say that, based
on the record before nme, this was in any way i nproper or
unsupported. As noted by Castillo hinself in his brief: "The
government can rely on circunstantial evidence; where it does,
the inferences drawn fromthe evidence nust have a | ogical and

convi nci ng connection to the facts proved." United States v.

Ebo, 1995 W. 112985, at * 1 (E.D. Pa. Mar. 14, 1995); Defendant's
brief at 6. This is clearly a case where the inferences drawn
fromthe evidence do have such a | ogical and convinci ng

connecti on.

2. Di screpanci es between indictnent and proof at trial .

Castillo goes to great lengths to point out the
vari ances between the proof at trial and the specific factual
al l egations of the indictnent, devoting nearly 40 pages to a
review of the details of the surgeries as charged versus those
actually proven through the testinony of wtnesses. Castillo

relies upon the case of United States v. Ebo, 1995 W 112985, for

the proposition that a conviction nust be vacated where there is
a variance between the indictnent and the proof at trial. Ebo,
as well as the cases relied upon by the governnent, stand for the
proposition that the variance is only grounds for acquittal when
the vari ance prejudices a substantial right of the defendant,
namely, through the potential for double jeopardy or unfair
surprise that could affect the defendant's defense. Uni t ed

States v. Lewi s, 113 F.3d 487, 492 (3d Gr. 1977); Ebo, 1995 W

- 14 -



112985, at * 3 (citing United States v. Padilla, 982 F.2d 110,

113 (3d Cir. 1992); United States v. Castro, 776 F.2d 1118, 1122

(3d Gr. 1985), cert. denied, 475 U. S. 1029 (1986); United States
v. Adanms, 759 F.2d 1099, 1110 (3d Cir. 1985), cert. denied, 474

U S 971 (1985)). The absence of any true prejudice or potenti al
for double jeopardy is apparent from Castillo's contention that
the prejudice arose fromthe inpression |eft with the jury that
"certain evidence had been offered where indeed there had been
none." Cearly, if the governnent sought at trial to prove a
different crime fromthat charged, or attenpted to prove
sonet hi ng not charged, a defendant has cause to conplain. See

United States v. Mller, 471 U S. 130, 136 (1985)("Convictions

general |l y have been sustained as |ong as the proof upon which
they are based corresponds to an offense that was clearly set out

inthe indictnent."); United States v. Asher, 854 F.2d 1483, 1497

(3d cir. 1988)("In order to rise to the level of an inpermssible
anmendnent, a variance nust act to nodify the indictnent so that

t he defendant is convicted of a crine that involved el enents

di stinct fromthose of the crinmes with which he was originally

charged."), cert. denied, 488 U S. 1029 (1989). However, the

def endant here relies primarily on the inconsistencies and
failure of the governnent to prove charges in the indictnent.
Wiile this is definitely a matter for argunment on behal f of
counsel -- and defense counsel did call the jury's attention to
this weakness in the governnent's case repeatedly throughout the
trial -- it is not a basis for vacating the jury's verdict, which

was based entirely upon the proof offered by the governnent as to
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the of fense conduct at trial. Wile it is true that the
governnent charged certain things which it did not prove, the
indictnent is only an accusation, and while the governnment mnust
prove all of the elenents of the offenses, it need not prove

every detail as outlined in the indictnent. See United States v.

Gypsum Co., 600 F.2d 414, 419 (3d Gr. 1979)(finding in antitrust

action that government was under no obligation to prove every
overt act alleged and was not limted in its proof to overt acts

alleged in the indictnent), cert. denied, 444 U S. 884 (1979);

Ford v. United States, 273 U. S. 593, 602 (1927)(finding that a

part of the indictnment unnecessary to and i ndependent of the

al l egations of the offenses proved may nornally be treated a
"usel ess avernent" that "may be ignored"). The jury was told
repeatedly that the indictnent was only an accusation, that the
statenments of counsel were not evidence, and that the proof at
trial had to be the basis for their verdict.?

Further, the discrepancies did not underm ne the weight
of evidence that was produced, but were, to the contrary,
understandable in Iight of R chard Ranbps's extrenely vague
recollection and testinony. Cearly, Ranbps was the only w tness
who coul d characterize all that had been done to him and he had
difficulty, at best, in doing so. The key evidence, however, of

nocturnal procedures and visits, facial, abdom nal and fingertip

2. The defendant notes that the prosecutor herself |abored at
the close of the trial in the summtion to "di stance" herself
fromthe indictnent, re-enphasizing that its evidence at trial
was "significantly different, and | ess substantial, than the
all egations contained in the indictnent." Defendant's brief at
69.



surgeries, testified to by several witnesses -- but especially
Lui sa Rodriguez and Sonia Santos -- confirnmed Ranpbs's testinony
as to the overall procedures that were being done, naking the
details of what transpired on any one visit or to any specific

area of the body, less inportant.

3. Adm ssion of co-conspirators' statenents.

Castill o makes nuch of the fact that co-conspirators
statenments were admtted over objection. However, he does not
detail how any one statenent prejudiced his case, and it cannot
be said that, given the consistency of the proof, which bore out
what was said in the few hearsay statenents admtted early in the
trial, there was any prejudice, |et alone error

The control of the order of proof at trial is a matter
commtted to the discretion of the trial judge and on appeal a
district court's decision to admt hearsay statenents prior to
determning their admssibility is reviewed only for abuse of

discretion. United States v. Ganbino, 926 F.2d 1355, 1360-61 (3d

Cr. 1991)(finding in |arge-scale conspiracy case that district
court's decision to admt the testinony subject to |ater

connection was not an abuse of discretion), cert. denied, 502

U S 956 (1991); United States v. Continental Goup, Inc., 603

F.2d 444, 457 (3d Cir. 1979) (upholding district court's decision
to admt co-conspirator hearsay subject to |ater connection
because "given the | arge anount of interrelated testinony to be
considered in this case, we believe that alternative approaches

may have been unduly conpl ex and confusing to the jury or to the
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court"), cert. denied, 444 U S. 1032 (1980). The Third Grcuit

has stated that

While the practicalities of a conspiracy trial may
require that hearsay be adnmtted "subject to
connection," the judge nust determ ne, when all the
evidence is in, whether in his view the prosecution has
proved participation in the conspiracy, by the

def endant agai nst whomthe hearsay is offered, by a
fair preponderance of the evidence independent of the
hear say utterances.

United States v. Bey, 437 F.2d 188, 191 (3d Gr. 1971) (quoti ng

wi th approval United States v. Ceaney, 417 F.2d 1116, 1120 (2d

Cr. 1969), cert. denied, 397 U S. 1028 (1970)). It was only

followi ng a thorough review of the evidence and expl oration of
the matter wth counsel, that | nmade the finding that there was
sufficient independent evidence of a conspiracy.

Castillo contended at the tine that these statenents were
under consideration that the conspiracy had not been proven and,
therefore, the statenents were i nadm ssible as agai nst
Dr. Castillo. | accepted a proffer as to R chard Ranpbs's
testinony to the effect that his nother had spoken to
Dr. Castillo and Dr. Castillo had operated on Ranpos' abdonen | ate
at night to renove fat. Certainly, this qualified as evidence of
conspiracy, in that one is not given access to a doctor's office
in the mddle of the night to have surgery of this kind, in a
cl andesti ne at nosphere, unless there is sone arrangenent,
under st andi ng, or agreenment on the part of the doctor. The
concern as to the admssibility of statenents nmade by Ranpbs -- as
testified to by Rodriguez -- or as nade by Ranpbs's nother -- as

testified to by Ranos -- dissipated as proof of facts highly
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probative of the overall plan and understanding to which Castillo
was a party unfol ded through the governnment's w t nesses.
Castillo's conplaint that there was no "link-up" is to ignore the
totality of the evidence presented, which clearly inplicated
Castillo as a willing participant.

Castillo correctly cites United States v. Ganbi no, 926

F.2d 1355, 1360 (3d Cr. 1991), for the proposition that the
court, in admtting co-conspirator hearsay statenents subject to
| at er connection, should carefully consider and sparingly utilize
this practice. The problemnoted in Ganbino is that if the

gover nnent does not satisfy its burden of establishing the
conspiracy, the jury has heard the evidence and the defendant
could be irremedi ably prejudiced. However, this did not occur in
this case. The proof of conspiracy, through the testinony of
various witnesses as to the events which occurred, while
circunstantial, was clear. Castillo's argunent that other

W tnesses had to testify directly to Castillo's having voiced an
agreenment to participate is sinply wong. Rather, the later
proof nust show by direct or circunstantial evidence that there
exi sted a conspiracy to harbor Ranps, and that Castillo, either
by acts or words, agreed to be a nenber, know ng of its purpose.
As indicated above, the actions of Dr. Castillo in performng the
surgeries, admtting Ranos to his office late at night, taking
trips to the Poconos, and treating Ranos to alter several
different aspects of his appearance, on several occasions, and

wi t hout objection, nurse assistance or the maintenance of any



file records, shows that he agreed to be a nenber of the

conspiracy in question.

4. Error in the court's instructions to the jury.

Castillo conplains that the charge to the jury on the
i ssue of conspiracy to harbor a fugitive is confusing. However,
| find Castillo's objections to the instruction confusing.
Castillo conplains that the instruction regarding intent,
i ncorporating "know edge," was unclear, but he fails to pinpoint
the nature of the confusion or lack of clarity. Castillo also
contends that | did not clearly instruct the jury on the materi al
el ement of know edge that a federal warrant existed for Richard
Ranps's arrest. | disagree with Castillo, and note that his
brief at page 135 and 136 contains a clear citation of this
portion of the instruction, taken directly fromny instructions.
Castillo also objects to the instructions given at the begi nning
of the trial, which were very broad-brush, prelimnary
instructions regarding conspiracy to harbor a fugitive. Castillo
obj ects because the jury was not specifically instructed that it
was to pay attention to evidence concerning whether Dr. Castillo
in fact actually knew that Ranos was a fugitive. To the
contrary, the jurors were advised that they nust pay attention to
all of the evidence, and that specific detailed instructions
woul d be given to them and provided to themin typewitten form
at the end of the case. Further, defense counsel in his opening

told the jury to listen very carefully for any evidence that



Castillo knew Ranbs was a fugitive, drawing specific attention to
this aspect of the evidence and the law. (N T. 2/18/97 at 48)

Castillo's brief repeats, nearly verbatim nunerous
pages fromny instructions, which detailed the elenents of the
crime of conspiracy to harbor a fugitive -- el enents which
Castillo had insisted all along nust be explained in greater
detail than in the proposed drafts under discussion. Castillo
now contends that "by its sheer breadth" the instruction was
confusing. Not only did Castillo never object to the breadth,
but his objections were responsible in |arge neasure for the
breadth of the instruction. Castillo objects to separating the
concepts of conspiracy and the el enents of harboring a fugitive,
on the ground that this creates the "m sinpression” that the two
were not related and intertwined. This is utter nonsense, since
the instruction itself did relate and connect these el enents.
The instructions, read as a whole, provided the jury with a

conci se and accurate statenent of the | aw. See United States V.

Park, 421 U S. 658, 674 (1975)(in reviewing jury instructions,
charge is to be considered in the context of the entire record of
the trial).

The ot her aspect of the draft instructions about which
Castill o objected was his view that the purpose of the conspiracy
was not clearly stated. Castillo points to the various
colloquies relating to the draft instructions, and it is
i npossible for me to determ ne how the instructions as given to
the jury differ in any significant way fromthe instructions

requested by Castillo. |In fact, at page 218 of the transcript of
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February 25, 1997, M. Raspanti concedes that the instruction he
is looking for is that Dr. Castillo was altering Ranps's
appearance to avoi d apprehension, and the charge specifically
i ncl udes that very phrase as noted at the top of page 136 of
defendant's brief.?

The | ast objection to the instructions raised by
Castillo is alnpbst so absurd as to not bear nentioning. At sone
point in the hour-long instructions, the court ms-read the
phrase "not guilty" as "guilty." After the instruction was read,
and the jury had retired to deliberate, M. Raspanti nmade a

bl anket statenent renewi ng his prior objections, and then said:

MR. RASPANTI: The only thing -- it's so mnor. On
page 19 -- mnor, in addition to the other objections I
made. | thought on page 19, when you were reading the

| ast paragraph, | read not guilty, but heard guilty.
And it could be just that | didn't hear it correctly.

THE COURT: Oh. DdI say guilty? | did say guilty?
.. . Al right. Wen we take the instructions out,
we'll tell the jury that | may have m sread that on
page 19.

MS. HAYES: That's fine, Your Honor.
THE COURT: Al right.

3. The governnent cites case authority for the proposition that
if an objection is not nmade, it is waived. Governnent of Virgin
|slands v. Knight, 989 F.2d 619, 631 (3d G r. 1993), cert.
denied, 510 U.S. 994 ( 1993). Since it is very difficult to tell
fromCastillo' s brief exactly what he contends shoul d have been
stated that was not, and which specific objection should have put
me on notice of the erroneous character of the instruction, I
will not rely upon this principle or these authorities. However,
| will note that other than a bl anket incorporation of all prior
obj ections, counsel did not focus, either before or after the
charge, on any specific confusing or inproper segnent, thus
making it extrenely unlikely that | would have been able to
correct a misstatenent or erroneous portion.
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MR, RASPANTI: And the only other thing, and maybe it's
assunmed, is when you went through the expert w tnesses,
there were certain stipulations to expert testinony

THE COURT: Marianne, do you want to tell themthat one
-- take the instructions out to themand just tell

them But if | msread it, they can reread it for

t hensel ves.

Nowhere did M. Raspanti request that the jury be

brought back into the courtroomor indicate that he viewed this

as a real

problem It is absurd to think that this m sreadi ng of

this single phrase in and of itself could have resulted in an

erroneous guilty verdict.

An appropriate order follows.
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