IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK A. MAYER, |1l and : ClVIL ACTI ON
JEANNE MAYER :

V.
LOU S A Cl CALESE : NO. 95-7933

VEMORANDUM ORDER

M. Mayer was injured while riding on an inflatable
tube pulled on a rope by a farmutility vehicle in sled-like
fashion over a snow field. Plaintiffs alleged that M. Myer's
leg swung into a tree as a result of the negligent operation of
the vehicle by defendant. The jury returned a verdict in favor
of defendant upon a finding that he was not negligent. Presently
before the court is plaintiffs' Mtion for Judgnent as a Matter
of Law and alternative Mdtion for a New Trial.

A posttrial notion for judgnent as a matter of |aw nay
be granted only when it appears fromthe evidence of record
viewed in the light nost favorable to the prevailing party that
no jury could reasonably decide in that party's favor. Wodson

v. Scott Paper Co., 109 F.3d 913, 919 (3d Cr. 1997); Gonez v.

Al l egheny Health Services, Inc., 71 F.3d 1079, 1083 (3d Gir.

1995). Wien the evidence is contradictory, judgnment as a matter

of lawis typically inappropriate. Bonjourno v. Kaiser Al um num

& Chem Corp., 752 F.2d 802, 812 (3d Cir. 1984), cert. denied,

477 U.S. 908 (1986).



Plaintiffs contend that they should be awarded judgnent
as a matter of |aw because there was "a sufficient evidentiary
basis for a reasonable jury to find Defendant Louis Cical ese was
negligent.” Plaintiffs stand the law on its head. The question
i s whet her when viewing the evidence in a light nost favorable to
def endant, a reasonable jury could have concluded that he was not
negligent. The jury quite reasonably could have reached such a
conclusion fromthe evidence presented.

A court may grant a new trial on the ground that the
verdi ct was agai nst the weight of the evidence only where the
failure to do so would result in a mscarriage of justice.

WIllianmson v. Consolidated Rail Corp., 926 F.2d 1344, 1352-53 (3d

Cr. 1991); Johnson v. Goldstein, 864 F. Supp. 490, 492 (E. D. Pa.

1994). A court should be particularly reluctant to substitute
its judgnent for that of a jury on matters that do not involve
conpl ex factual determ nations but rather subjects well within

t he understanding of a |layperson. Klein v. Hollings, 992 F.2d

1285, 1290 (3d Cir. 1993).

If there were ever a case in which the questions
submtted to a jury were well within the understandi ng of
| aypersons, this is it. Plaintiffs' claimwas one of sinple
negl i gence. The evidence was conci se and straightforward. The
jury was perfectly capable of weighing that evidence and
det er m ni ng whet her defendant was negligent. The jury's verdict
was not agai nst the weight of the evidence and did not renotely

result in a mscarriage of justice.

2



Plaintiffs finally contend that defense counsel
conveyed a "sublimnal nessage" to the jury that M. Myer "was
negl i gent and/or assuned the risk"” when counsel used the words
"risk” and "choice" in her opening statenent and told the jury in
her closing argunent to "apply your common sense."” Plaintiffs
are reaching. The purported "nessage" was sufficiently
"sublimnal" that it was apparently m ssed by plaintiffs' counsel
who never | odged any objection during trial. Plaintiffs thus

wai ved their right to challenge these statenments. See Dunn V.

Hovic, 1 F.3d 1371, 1377 (3d Cr. 1994); Mirray v. Fairbanks

Morse, 610 F.2d 149, 152 (3d Cir. 1979) (failure to object
precludes party from seeking new trial on ground of inpropriety

of remarks by opposing counsel); Dunn v. Oaens-Corning

Fi berglass, 774 F. Supp. 929, 940 (D.V.l1. 1991); Stainton v.

Tarantino, 637 F. Supp. 1051, 1092 (E.D. Pa. 1986). Moreover,
there is nothing inproper in telling jurors they may apply their
common sense or in discussing quite overtly the possibility that
a plaintiff was hinself negligent where, as here, contributory
negl i gence was asserted as an affirmative defense.

Def ense counsel's references to risks and choices were
made in the context of discussing the concepts of negligence and
contributory negligence. She stated that "[w] e have to take care
of what we do" in view of the "dangers" and "risks" presented and
when making "choices" there are tinmes "we just don't exercise the
caution we should." This is a fair explication of the concept of

"ordinary care" and consistent with defendant's contention that
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plaintiff would have avoided injury had he not positioned his

I egs in an unsafe nmanner. There was evidence that while common
sense dictated persons engaging in this activity should lift
their legs and that the other riders had done so, M. Myer had
allowed his legs to drag across the ground. Counsel could not
know that the jury would agree wth her contention that defendant
was not negligent. There was nothing unusual or inproper about
her al so discussing defendant's claimof contributory negligence.

Counsel al so suggested that when accidents occur
"sometinmes it's just not anybody's fault.”™ This is true. A jury
reasonably coul d have found fromthe evidence that the
outstretched |l eg of a person on a tube attached to a rope and
sliding over snow could swng into a tree without any party being
negl i gent.

Counsel 's statenent that the jurors should "apply your
common sense" was made immedi ately after her argunent that there
was not hing to show defendant was driving negligently.

Plaintiffs suggest that "[t]he only proferred [sic]
expl anation for the jury's verdict is that it did not consider
the law which it was given." To the contrary, as the court

stated in denying plaintiffs' notion for a directed verdict, "a
reasonable jury could certainly find that the defendant was not
negligent." The court is confident that the jury well

conpr ehended the evidence, the issues presented and the
applicable principles of law, and reached a perfectly rational

concl usi on.



The jury's finding that defendant was not negligent was
anply supported by the evidence. Defense counsel did not neke
i nproper conments in her opening statenment or closing argunent.

ACCORDI NAY, this day of August, 1997, upon
consideration of plaintiffs' Mtion for Judgnent as a Matter of
Law (Doc. #28, Part 1) and alternative Mdtion for a New Tri al
(Doc. #28, Part 2), and defendant's response thereto, IT IS
HEREBY ORDERED that said Mtions are DEN ED.

BY THE COURT:

JAY C. WALDMAN, J.



