IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
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V.
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JAMES L. GOULD : NO  91-580
VEMORANDUM AND ORDER

Yohn, J. July , 1997

Def endant has brought this notion pursuant to 28 U S. C.
8§ 2255 to set aside or vacate his sentence, arguing that his
trial counsel was constitutionally ineffective for failing to
object to the court's inposition of the statutory nmaxi num
sentence. Gould essentially argues that, despite the fact that
t he statutory maxi num sentence was within the defendant's
properly cal cul ated gui deline range, the court's inposition of
that sentence illegally negated the effect of the defendant's
t wo- poi nt reduction for acceptance of responsibility. Finding
this argunent | acks nerit, the court concludes that trial counsel
was not ineffective for failing to raise the issue. The court

will, therefore, deny the notion.

BACKGROUND
On Novenber 26, 1991, defendant Janmes L. CGould ("CGoul d")
pled guilty to one count of arnmed bank robbery. See 18 U S.C. 88
2113(a), 2113(d). Defendant's guilty plea in the instant action
was the result of another in a series of crimnal escapades

spanni ng three decades. As a result of Gould's |engthy crimnal



hi story, the Presentence Report ("PSR') fixed Gould's total
crimnal history points at 27. See PSR at § 49. Twenty-seven
poi nts was nore than adequate to qualify Gould for the maxi num
crimnal history category of VI. See PSR at f 49-50. As two of
his prior felonies were crinmes of violence, Gould was al so
classified as a career offender pursuant to U S.S.G 8§ 4Bl1.1,
thereby raising the offense level of his crime to 34. See
US S G 8 4Bl1.1(B); PSR at § 51. Two points were then
subtracted fromthis offense | evel for acceptance of
responsibility, see US S G 8§ 3E1.1, US S. G 8§ 4B1.1, to yield
a final offense level of 32 and a Crimnal Hi story Category of
VI, resulting in a sentencing range of 210 to 262 nonths

i mprisonnent. See PSR at § 55.

Arguing that the defendant's crimnal history category did
not adequately reflect the seriousness of the defendant's past
crimnal conduct, the Governnent filed a notion pursuant to
US S.G 8 4A1. 3 seeking an upward departure in the defendant's
sentenci ng range. The court found adequate grounds for an upward
departure and granted the government's motion.* See N.T. Cct. 8,
1992 at 49-51. Because the defendant already had a Crim nal
H story Category of VI, the guidelines instruct the court to
adjust the offense level within category VI. See U S S G 8§

4A1.3 ("Where the court determ nes that the extent and nature of

! Def endant does not appear to contest the court's upward

departure pursuant to 8 4A1.3. Rather, he argues that the
court's upward departure was limted by the application of §
3EL. 1.



the defendant's crimnal history, taken together, are sufficient
to warrant an upward departure fromCrimnal Hi story Category VI,
the court should structure the departure by noving increnentally
down the sentencing table to the next higher offense level in
Crimnal H story Category VI until it finds a guideline range
appropriate to the case."). Follow ng these instructions, the
court adjusted the defendant's offense level to 34, yielding a
gui del i ne range of 262 to 327 nonths in prison. See N.T. Cct. 8,
1992 at 51.

The statutory maxi num sentence for arned bank robbery is 25
years, or 300 nonths. See 18 U S.C. § 2113(d). Because the
statutory maxi mumwas wthin the adjusted guideline range, and
because the court found no reason to depart downward fromthe
gui del i ne range, the court inposed the statutory maxi num sentence
of 300 nonths inprisonnment. See N.T. Cct. 8, 1992 at 51-53;

U S S.G § 5GL 1(c)(1).

Goul d now argues that the court was not authorized to inpose
t he statutory maxi num sentence in his case, because to do so
evi scerates the benefit of his acceptance of responsibility.
Essentially, Gould argues that, because he accepted
responsibility and qualifies for a reduction under U S S G
§ 3E1.1, the court may not inpose the maxi num sentence authori zed
by | aw, but nust rather depart downward from that maxi num
sentence based on his acceptance of responsibility. To do
ot herw se, he clains, would violate the | anguage and purpose of

the sentencing guideline' s acceptance of responsibility
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provi si on.

Def endant attenpted to raise this issue on direct appeal,
but the court of appeals found that the issue had been waived
because trial counsel had not raised it at sentencing.
Accordingly, Gould now clains that trial counsel was

constitutionally ineffective for failing to raise the issue.

DI SCUSSI ON
l. Subj ect Matter Jurisdiction
Section 105 of the Antiterrorismand Effective Death Penalty
Act of 1996 provides, in part, as follows:

A l-year period of limtations shall apply to a notion
under this section [8§8 2255]. The limtations period
shall run fromthe | atest of--
(1) the date on which the judgnent of conviction
becones fi nal
(2) the date on which the inpedinent to naking a
notion created by governnental action in violation
of the Constitution or laws of the United States
is renoved, if the novant was prevented from
maki ng a notion by such governnental action
(3) the date on which the right asserted was
initially recogni zed by the Suprenme Court, if that
ri ght has been newy recogni zed by the Suprene
Court and rmade retroactively applicable to cases
on collateral review, or
(4) the date on which the facts supporting the
claimor clains presented could have been
di scovered through the exercise of due diligence.

Antiterrorismand Effective Death Penalty Act of 1996 ("AEDPA"),
Pub. L. No. 104-132, § 105, 110 Stat. 1214, 1220 (codified at 28
U S. C § 2255).

The statute thus provides a one year limtation period in

whi ch cl ai s under 8§ 2255 nust be brought. As defendant's



convi ction becane final well before the enactnent of AEDPA, at
the latest the limtations period began to run in Gould' s case on
the date the AEDPA becane effective, April 23, 1996. See, e.d.,
Calderon v. United States Dist. &., 112 F. 3d 386, 389 (9th Cr.

1997) ("No petition filed on or before April 23, 1997--one year
fromthe date of AEDPA s enactnent--may be dism ssed for failure

to conply with the . . . time limt."); Duarte v. Hershberger,

947 F. Supp. 146, 149 (D.N. J. 1996) (granting defendants a one-
year grace period to file petitions after enactnent of AEDPA).
Goul d's notion pursuant to 8 2255 was filed on April 29, 1997--
six days after the limtation period expired.

In a letter to the court, Gould explained that his notion
woul d be filed | ate because his prison was subject to a "lock
down" and he would be unable to conplete the notion before the
expiration of the [imtation period. The governnent investigated
Goul d's claimand confirnmed that Gould' s prison was subject to a
| ockdown. The governnent further stated that "[i]n the interest
of justice, the government will not pursue any waiver claimit
may have in this matter based on the extension requested by the

defendant.”" Gov't's Answer to Def.'s Mdt. Under 28 U . S.C. 8§ 2255

at 1 n.1. It therefore appears to the court that the governnent
has wai ved the applicability of the [imtations period in this
case.

Subject matter jurisdiction, however, may not be waived, and
such jurisdiction may not be conferred even by the consent of the

parties. See Reich v. Local 30, Int'l Brotherhood of Teansters,




6 F.3d 978, 982 n.5 (3d Cir. 1993). The federal courts have an
i ndependent obligation to satisfy thenselves of their subject

matter jurisdiction to hear a given dispute. See Packard v.

Provident Nat'l Bank, 994 F.2d 1039, 1049 (3d Cir.) ("It is

axiomatic that federal courts are courts of limted jurisdiction,
and as such are under a continuing duty to satisfy thensel ves of
their subject matter jurisdiction before proceeding to the nerits

of any case."), cert. denied sub nom, Upp v. Mellon Bank, N A ,

510 U.S. 964 (1993). The court nust therefore deci de whether the
[imtation period in 8 2255 is jurisdictional--if that provision
deprives this court of subject matter jurisdiction, the
government may not waive the defendant's failure to conply with
t he provi sion.

As of this witing, only one court has squarely addressed
t he question of whether the limtation provision in 8 2255 is a
statute of limtation subject to tolling and waiver or a
[imtation on the court's subject matter jurisdiction. 1In

Calderon v. United States Dist. C., 112 F.3d 386 (9th Gr.

1997), the Court of Appeals for the Ninth Grcuit concluded that
the imtation period in AEDPA with respect to 8 2254 petitions
IS non-jurisdictional:

Unl i ke other parts of AEDPA, [the limtation provision]

is remarkably lucid. It is phrased only as a "period

of limtation," and "does not speak in jurisdictional
terms or refer in any way to the jurisdiction of the

district courts.”" Zipes v. Trans Wrld Airlines, Inc.,
455 U. S. 385, 394 . . . (1982). Nor does the
jurisdictional provision of the habeas statute, 28
US C 8§ 2241, "limt jurisdiction to those cases in

whi ch there has been a tinely filing" in the district

6



court. Zipes, 455 U S. at 393 . . . . Indeed, both

the Supreme Court and this court have repeatedly held

that timng provisions even nore unyleldlngly phrased

than AEDPA's are statutes of limtation .

Cal deron, 112 F.3d at 390.

Cal deron's reasoning is persuasive. Nothing in the | anguage
of the statute suggests that the limtation period in § 2255 is
jurisdictional rather than a statute of limtation. |ndeed, the
fact that the statute contains its own version of a "discovery
rule" in paragraph 4, and a provision simlar to the comon | aw
rul e of fraudul ent conceal nent in paragraph 2, suggests that the
drafters envisioned the provision to function as a typical
statute of Iimtations, rather than a jurisdictional limtation.
Further, because the limtations periods operates to renove

judicial review of constitutional clains, the court will construe

the statute in favor of judicial reviewif possible. See Wbster

v. Doe, 486 U. S. 592, 603 (1988); see Stehney v. Perry, 101 F. 3d

925, 934 (3d Cir. 1996).

Absent contrary authority fromour court of appeals, the
court adopts the reasoning of Calderon and concl udes that the
l[imtations period in AEDPA is a statute of |imtations subject
to tolling and wai ver. Because the governnent has wai ved the
statute of Iimtations defense, the court will proceed to

evaluating the nerits of the defendant's notion

[I. Gould s Contentions Are Meritless
A. St andard of Review Under 28 U.S.C. § 2255




28 U.S.C. § 2255° provides federal prisoners with a
statutory renedy for challenging the | awful ness of their

convi cti ons. See United States v. Addonizio, 442 U. S. 178, 184

(1979). But "[s]ection 2255 does not afford a renedy for all
errors that may be nade at trial or sentencing. . . . The
all eged error nust raise 'a fundanental defect which inherently

results in a conplete mscarriage of justice.'"™ United States v.

Essig, 10 F.3d 968, 977 n.25 (3d Cr. 1993) (quoting Addoni zio,
422 U.S. at 185). Rule 4(b) of the rules governing 8§ 2255
proceedi ngs requires the court to consider the notion together
with all the files, records, transcripts and correspondence
relating to the judgnent under attack. See 28 U S.C. A § 2255
Rule 4(b). Wile the final disposition of a 8§ 2255 notion |lies

within the discretion of the trial judge, Governnent of Virgin

Islands v. Nicholas, 759 F.2d 1073, 1075 (3d Cr. 1985), "the

discretion of the district court summarily to dismss a notion

brought under 8§ 2255 is |imted to cases where the notion, files,

2 Section 2255 states in pertinent part:

A prisoner in custody under sentence of a court
establ i shed by Act of Congress claimng the right to be
rel eased upon the ground that the sentence was i nposed
in violation of the Constitution or |laws of the United
States, or that the court was without jurisdiction to

i npose such sentence, or that the sentence was in
excess of the maxi mum aut horized by law, or is

ot herwi se subject to collateral attack, may nove the
court which inposed the sentence to vacate, set aside
or correct the sentence.

28 U S.C. § 2255.



and records '"show conclusively that the novant is not entitled

torelief.""" United States v. Nahodil, 36 F.3d 323, 326 (3d

Cr. 1994) (quoting United States v. Day, 969 F.2d 39, 41-42 (3d
Cr. 1992) and Virgin Islands v. Forte, 865 F.2d 59, 62 (3d Cr.
1989)) .

Qur court of appeals has enphasized that a 8§ 2255 proceedi ng
shoul d not be a substitute for direct appeal. See Essig, 10 F.3d
at 979 ("[Section] 2255 is no |longer a necessary stand-in for the
di rect appeal of a sentencing error because full review of
sentencing errors is now available on direct appeal."). Thus, a
def endant who fails to raise an issue on direct appeal and
subsequently attenpts to raise the issue in a 8 2255 proceedi ng
must general ly denonstrate cause and prejudice for his failure to
raise the claimin his direct appeal. See id. A defendant need
not, however, denonstrate cause and prejudi ce when he raises a

claimof ineffective assistance of counsel. See United States v.

DeRewal , 10 F.3d 100, 104 (3d Gr. 1993), cert. denied, 511 U S

1033 (1994). Indeed, a 8 2255 notion is the proper and preferred
vehicle for challenging ineffective assistance of counsel. See
Nahodil, 36 F.3d at 326.

The cause of action for ineffective assistance of counsel is
based on the Sixth Amendnent right to counsel, which exists "in
order to protect the fundanental right to a fair trial."

Lockhart v. Fretwell, 113 S. C. 838, 842 (1993). The right to

effective assistance of counsel extends to plea negotiations, see

H Il v. Lockhart, 474 U. S. 52 (1985), and certain sentencing
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proceedi ngs, see Strickland v. Washington, 466 U S. 668, 686

(1984) (extending right to counsel to capital sentencing
proceedings). |In order to make a showi ng of ineffective

assi stance of counsel, a habeas petitioner nust nmake a two part
showi ng. First he nust show that his attorney's perfornmance was

objectively deficient and second he nmust prove that the deficient

performance prejudiced the defense. See Strickland, 466 U S. at
687.

Regardi ng "deficient performance,” the court nust defer to
counsel 's tactical decisions, not enploy hindsight and give
counsel the benefit of a strong presunption of reasonabl eness.
See id. at 689 ("Judicial scrutiny of counsel's perfornmance nust

be highly deferential . . . ."); Governnent of Virgin Islands v.

Weat herwax, 77 F.3d 1425, 1431 (3d Cr.), cert. denied, 117 S.

Ct. 538 (1996). Wiile an attorney has a duty to investigate

reasonabl e cl ai 8 and defenses, see Strickland, 466 U S. at 691

("[C ounsel has a duty to nake reasonable investigations or to
make a reasonabl e decision that nmakes particul ar investigations

unnecessary."); Watherwax, 77 F.3d at 1432, an attorney's

performance cannot be deened ineffective or deficient if she
fails to raise a defense which is "dooned to failure." Sistrunk
v. Vaughn, 96 F.3d 666, 671 (3d Cr. 1996).

A habeas petitioner alleging "prejudice" nust show "t hat
counsel's errors were so serious as to deprive the defendant of a
fair trial, a trial whose result is reliable.” Lockhart, 113 S.

Ct. at 842 (citing Strickland, 466 U S. at 687). That the
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outcome may have been different but for counsel's error is not

di spositive of the "prejudice" inquiry; rather, the court nust
determ ne whether the result of the proceeding was fundanmentally
unfair or unreliable. See id. Obviously, a defendant cannot
show that a proceedi ng was fundanentally unfair if the underlying
clains the attorney failed to raise are neritless, because the
outconme of the proceedi ng woul d not have been different. Because
Goul d's substantive claimis wholly wthout nmerit, he cannot show

that he was prejudiced by his counsel's performance.

B. The Court Properly Applied the Sentencing
Gui del i nes

Def endant argues, essentially, that by inposing the
statutory maxi num sentence, the court inpermssibly negated any
benefit of his two-point reduction for acceptance of
responsibility in violation of the text and policy of the
Sentencing GQuidelines. To the contrary, the court followed the
mandat e of the guidelines and properly sentenced defendant to the
statutory maxi num sent ence of 300 nont hs.

"The intent of the Sentencing Conmi ssion is that the
CQuidelines be applied like a fornula; a court or presentence
i nvesti gator should go down each guideline in order, making the
necessary calculations. . . . The application instructions

are to be followed in order." United States v. MDowell , 888

F.2d 285, 293 (3d Cir. 1989). The court applied the sentencing

guideline's instructions in order, which yielded a sentence of
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300 nont hs.

Under the guideline's instructions, the court should first
determ ne the defendant's base offense | evel and then make any
upward adjustnents to the base offense level. See U S S G
§ 1Bl.1(a)-(d). After the base offense |evel is conputed, the
fifth step is to "[a]pply the adjustnment as appropriate for the
def endant' s acceptance of responsibility fromPart E of Chapter
Three." U S.S.G 8§ 1Bl.1(e). After the court adjusts the base
of fense | evel for acceptance of responsibility, the next step
under the guidelines is to "[d]eterm ne the defendant's crim nal
hi story category as specified in Part A of Chapter Four.
Determne from Part B of Chapter Four any other applicable
adjustments. " U S . S.G 8 1B1.1(f). The very last step under
the guideline's instructions is to "[r]efer . . . to any other
policy statenents or commentary in the guidelines that m ght
warrant consideration in inmposing sentence.”" U S S G
§ 1B1. 1(i).

The court applied these guidelines in order. Under a
straightforward application of the guidelines, the court first
determ ned the defendant's base offense |evel. Pursuant to
§ 1B1.1(f), the court then determ ned the defendant's Crim nal
H story Category--VI. Under § 1Bl1.1(f), the next step was to
turn to Part B of Chapter Four. Under 8 4Bl.1, the court
determ ned the defendant was a career offender, subject to a 25
year sentence, applied 8 4B1.1(B) to reach an offense | evel of

34, and reduced the defendant's offense level to 32 for

12



acceptance of responsibility. See U S. S.G 8 4A1.3 (1991) ("If 8§
3E1.1 (Acceptance of Responsibility) applies, reduce by 2
levels."”) The final step in the guidelines is to apply any
policy statenents that m ght warrant consideration in inposing
sentence. See U S.S.G 8§ 1Bl1.1(i). Section 4A1.3 is a policy
statenment which authorizes adjustnent if the Crimnal History
Cat egory does not adequately represent the defendant's cri m nal
history. See U S.S.G 8§ 4A1.3. The court determned that this
provi sion should apply, and, because the defendant's Crim nal

Hi story Category was already VI, applied the instructions in

8 4A1.3 and increased the offense | evel by two points to nore
accurately reflect the defendant's crimnal history. The
sentence actual ly i nposed, 300 nonths, was within the guideline
range for a crimnal history category of VI and an of fense |evel
of 34.

Def endant's argunent in this case, however, is that by
following the instructions provided by the guidelines, the court
deprived himof the benefit of his acceptance of responsibility.
The statutory maxi mum sentence fell within the guideline range
applicable to defendant's offense | evel as adjusted under
8 4A1.3. Although the court expressed that it would, if
possi bl e, have sentenced the defendant at the upper end of the
adj usted guideline range, see N.T. Oct. 8, 1992 at 52 ("And .
it appears to the Court that if it were not the statutory nmaxi num
that this Defendant has earned even a -- heavier sentence than

that which I am about to -- inpose on him"), the court was

13



confined by the statutory maxi num sentence. See U. S.S.G 8§
5Gl1.1(c)(1). Despite the fact that defendant received a | esser
sentence than the court desired to i npose, he clains that he was
entitled to sone benefit fromhis acceptance of responsibility,
and the court was therefore unauthorized to sentence himto the
| ongest term of inprisonnent authorized by |aw.

Al t hough the precise question of whether the court has the
power to sentence a defendant to the statutory maximumif he has
accepted responsibility for his crinme appears to be one of first

3

inpression,” a simlar claimhas been rejected by two courts of

appeal. In United States v. Caceda, 990 F.2d 707 (2d Gr.),

cert. denied sub nom, Rojas-Holguin v. United States, 510 U. S.

918 (1983), the defendant argued "that the [district] court erred
in addi ng an upward adjustnent of 3 | evels because the adjustnent
brought the level to 45, 2 levels above the highest offense |evel
on the table, rendering his 2-1evel downward adj ust nent

val ueless.” 1d. at 709. The defendant argued that the court

3

An unpubl i shed opinion by the Court of Appeals for the
Ninth Grcuit seens to have rejected a very simlar argunent.
See United States v. Reynozo, 100 F. 3d 965 (Table), 1996 W
616620 (9th Gr. 1996). |In that case, the court affirned the
district court's refusal to depart downward fromthe statutory
maxi mum sent ence based on the defendant's acceptance of
responsibility. Wile the court stated that a court m ght have
di scretion to depart downward under Chapter 5 of the guidelines
in such a circunstance, it nmade clear that there was no
requirenment to do so. See also United States v. Rodriquez, 64
F.3d 638 (11th Cr. 1995) (holding that where m ni mrum gui del i ne
sentence is greater than statutory maxi rum and court sentences
def endant to statutory maxi num under 8 5Gl.1(a), it nmay not
depart downward under 8 3El.1 for acceptance of responsibility
but may, in its discretion, depart downward under 8 5Gl.1 to give
t he defendant the benefit of his acceptance of responsibility).

14



must stop counting upward adjustnents at the maxi num | evel of 43
so that when the court reached the next step under the

gui del i nes--reducing the offense | evel of acceptance of

responsi bility--that reduction would still benefit the defendant.
O herw se, the defendant had argued, he would be subject to a
maxi mum score of 43, whether or not he had accepted
responsibility.

The Second Circuit rejected the defendant's argunent,
stating that it was "evident that downward adjustnents nust be
made fromthe total of the base offense | evel plus upward
adjustnents even if that total exceeds 43." [|d. The United
States Court of Appeals for the Eleventh Crcuit, faced wth the
same issue, agreed with the Caceda court, focusing on the
gui del i ne's sequential instructions for determ ning sentences

found at § 1B1. 1. See United States v. Houser, 70 F.3d 87, 91

(1995), cert. denied, 116 S. C. 1440 (1996). Even though

sequential application of those instructions may result in
negating the effect of the defendant's acceptance of
responsibility, the Houser court found that the district court
properly applied the guidelines. See id. at 92 ("In our view, to
do otherw se would be inconsistent wth the instructions

contained in the guidelines.").*

4

I n Rodriquez, the court held that a defendant may be
entitled to a reduction under Chapter Five fromthe statutory

m ni rum sentence if he has accepted responsibility. See

Rodri qguez, 64 F.3d at 643. The court clearly expressed at
sentencing that it would have sentenced the defendant to an even
greater sentence if permtted to do so. See NNT. Cct. 8, 1992 at

15



In this case, the court correctly applied the guidelines by
first reducing Gould' s offense |evel for acceptance of
responsi bility and then adjusting the offense | evel pursuant to
§ 4A1.3. That the defendant received the maxi num sentence
al l owed under | aw despite his acceptance of responsibility is a
result of the sequential application of the guidelines as

i ntended by the Sentencing Comm ssion. See McDowell, 888 F.2d at

293. It is also a perfectly reasonabl e sentence based on the
defendant's extensive crimnal record. Because the court
properly applied the guidelines, counsel could not have been
ineffective for failing to object. The record clearly
denmonstrates that Gould is conclusively entitled to no relief and

the court wll, therefore, deny the notion w thout a hearing.

52 ("And . . . it appears to the Court that if it were not the
statutory maxi numthat this Defendant has earned even a --
heavi er sentence than that which I am about to -- inpose on
him"). Thus, even assuming that the court was authorized to
depart downward for acceptance of responsibility under Chapter
Five, it would not have done so in this case.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON
: NO. 97-3090
V.
: CRI M NAL ACTI ON
JAMES L. GOULD : NO  91-580

ORDER

AND NOW this day of July, 1997, after consideration of
t he defendant's notion pursuant to 28 U . S.C. § 2255 and the
governnent's response thereto, I T IS HEREBY ORDERED t hat
def endant's notion is DEN ED.

The court finding that the defendant has failed to nake a
substantial showi ng of the denial of constitutional right, IT IS
FURTHER ORDERD that a certificate of appealability will not be

i ssued.

Wl liamH Yohn, Jr., Judge



