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This is a dispute between fourteen firemen and the
various volunteer fire departnments in the Township of Lower
Merion that enploy themover the fire departnents' liability for
overtine pay under the Fair Labor Standards Act, 29 U S.C. § 201
et seqg. (the "FLSA").

Plaintiffs, paid firefighters enployed by five
defendant fire conpanies, originally filed five separate actions,
each nam ng one of the fire departnents as a defendant. Because
the individually-filed cases involved conmon questions of |aw, we
consol i dated them under the above caption for all purposes,
pursuant to Fed. R Cv. P. 42(a).

Def endant s have noved for sunmary judgnent, and the
plaintiffs have noved for partial summary judgnent. The notions
distill into one discrete and cl ose question of |aw, whether the
defendant fire departnents are agencies of the Township of Lower

Merion. Because we hold they are not, we shall grant plaintiffs’

noti on and deny defendants'.

Factual Background
The parties have submtted a set of stipulated facts
and an appendi x of exhibits, from which we have drawn the facts

necessary to the follow ng discussion. As wll be seen, in order



to appraise the parties' |egal contentions under the FLSA, it is
necessary to have a detail ed understandi ng of these five fire
conpanies and their relationship with the Townshi p.
A Internal Structure of
the Individual Fire Departnents

Each of the defendant fire departnents is a non-profit
corporation duly organized and existing under the | aws of the
Commonweal t h of Pennsyl vania. Each was incorporated for the
excl usi ve purpose of providing fire protection services to
various areas within Lower Merion Township, and all began their
exi stence as entirely volunteer organi zations. None of the fire
departments was incorporated by Lower Merion Townshi p, Montgonery
County, or the Commonweal th of Pennsyl vania, see Stip. Exs. 6-10,
and none of them has the power to |evy taxes. Stip. No. 44.

The internal organization of these fire departnents
varies. A, however, share the conmmon characteristic that the
citizens of the respective areas have no role in the el ection of
t he governing boards of the departnents. Stip. No. 43.

Specifically, defendant Union Fire Co., which was
i ncorporated in 1903, is governed by a Board of Directors el ected
by the nenbers of the fire departnent. The Board of Directors,
inturn, elects the President of the conpany. The nenbers of the
conpany elect the Chief, who is the officer in charge of the
actual firefighting and of the training of the firefighters. See

Stip. Ex. 6 (By-laws of the Union Fire Co.).



Def endant Merion Fire Co., incorporated in 1890, is
governed by a Board of Managers el ected by the nenbers of the
departnent. The Board of Managers el ects the President of the
conpany, and the nenbers of the Fire Brigade (those nenbers of
t he conmpany who are active firefighters) elect the Chief. See
Stip. Ex. 7 at Article X (By-laws of Merion Fire Co.).

Def endants G adwne Fire Co., founded in 1944, and Penn Wnne
Fire Co., founded in 1928, have sim |l ar organizations. See Stip.
Ex. 8 (By-laws of dadwne Fire Co.) and Stip. Ex. 10 (By-laws of
Penn Wnne Fire Co.).

The Belnont Hills Fire Co. also is governed by a Board
of Directors, but the nenbership, rather than the Board, elects
the President. See Stip. Ex. 9 (By-laws of Belnont Hills Fire
Co.). The nenbers also elect the Chief. 1d.

B. The Lower Merion Fire Departnent

The Lower Merion Township Board of Commi ssioners in
1908 established the Lower Merion Township Fire Depart nent
("L.MF.D."). Stip. § 16. The purpose of the LLMF.D. is to
coordinate fire protection activities. Stip. T 16. The Chief
Fire OOficer, a full-tine paid enployee of the Township, is the
head of the LLMF.D. Stip. at § 18. The L.MF.D. enploys five
other full-time Townshi p enpl oyees, a Deputy Chief, three Deputy
Fire Marshals, and a clerk. See Stip. Ex. 12 at 1st page. O her
t han these six enployees, the L.MF.D. does not enploy any paid
prof essional firefighters. Stip. § 19.



The L.MF.D. is governed, pursuant to the Township Fire
Code, by a Board of Directors which consists of "the el ected
Presidents and Fire Chiefs of the volunteer Fire Conpanies, the
Chairman of [the] Fire Coonmittee of the Township's Board of
Commi ssi oners (the Township's elected council), the Township
Manager and the Chief Fire Oficer." Stip. 1 21. The Board of
Directors is directly responsible to the Townshi p Board of
Conm ssioners. |d. at § 22.

C. The Enpl oynent Rel ati onshi p Bet ween the

Fire Departnments and the Firefighters

Because there are often not enough volunteers to handl e
t he equi pnent, the departnents each enploy three paid
firefighters. These paid firefighters, known as "housenen,"
receive the sane training as the volunteer firefighters, but
perform additional tasks. Stip. Y 35. The housenen are
responsi bl e for mai ntenance of the fire equipnment and the fire
house, and for driving the equipnent. See, e.qg., Stip. Ex. 27 at
Section V (Enpl oyee Policy and Procedural Manual of Union Fire
Assoc.). The plaintiffs are current and fornmer housenen in the
five departnents. See Stip. at T 1-5.

Not one of the plaintiffs is, by virtue of his
enploynent in the fire departnents, an enpl oyee of the Township
of Lower Merion, and Lower Merion does not enploy any paid
firefighters in the Lower Merion Fire Departnent. Stip. Nos. 19
& 42.






D. The Rel ati onship Between The Lower Merion
Fire Departnent and the Fire Departnents

Each of the five departnments is a nenber of the

LMF.D.. Stip. at § 17. The bylaws of the Lower Merion Fire
Department and the Lower Merion Fire Prevention Code state that:

Each volunteer fire conpany shal

operate under its own byl aws, which

shall be in accordance with

general |y accepted standards for

simlar organizations and with

accounting procedures approved by

the certified public accountants of

the towmnship. Nothing in this

chapter is intended to restrict or

hanper the internal organization of

the volunteer fire conpani es.
Stip. Ex. 11 at p 5.

The Township Fire Code requires each fire departnent,
as a condition to receiving Township noney, to submt a proposed
budget, appropriation requests, quarterly reports, and budget
reports to the Township Manager. Stip. T 25; see also Stip. Ex.
11 at 6 ("Annual appropriations shall be nade by the Board of
Commi ssi oners to each volunteer fire conpany in the township
which is a nenber of the Fire Departnent, subject to such
reasonabl e conditions as the Board of Comm ssioners may fromtime
to tinme see fit to inpose.”). To date, each of the fire
departnents has conplied with this requirenent. ld. at 25. Each
departnent nust submit to an annual appraisal by Township
auditors, the results of which are reported to the Townshi p Board

of Comm ssioners, and the Comm ssioners use the audit to



determ ne the anmount of each individual fire departnent's annua
appropriation. Stip. § 26.

As noted above, none of the housenen is, by virtue of
his enpl oynment with a particular fire departnent, an enpl oyee of
the Lower Merion Fire Departnent. However, "[t]ownship funds are
used to pay the salaries of the volunteer fire conpanies
housenmen. In addition, the Township directly reinburses the
volunteer fire conpanies for the cost of providing worknmen's
conpensation insurance for the housenen."™ Stip. 1 36.

The Township in 1966 "specifically required each
vol unteer fire conpany to add a third houseman and increased its
annual appropriation to the individual volunteer fire conpanies
to pay for the services of the additional houseman." Stip. 1 37.
The Township also requires that each fire departnent, "under the
direction of the Township Chief Fire Oficer," trainits
firefighters. Stip. § 23. One of the Deputy Fire Mrshals,
known as the Training Oficer, who is a paid full-tinme Township
enpl oyee, "provides oversight and assistance for each vol unteer
fire conpany's training program"™ Stip. T 30.

The L.M F.D. operates as a coordinating force anong the
departnents, though it does not assune direct control over the
actions of the fire fighters:

Pursuant to the Townshi p of
Lower Merion Fire Code, the Chief
Fire Oficer of the Township shal
respond to and assune command at
all alarms and fires to which nore

than two vol unteer menber fire
conpani es respond. The Chief Fire
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O ficer shall also respond to and
assume command when two fire
conpani es have responded to a fire
energency, but only if conditions
at the fire grounds nmake such
action necessary to protect life
and property. Until then, the Fire
Chi ef of the volunteer fire conpany
in which the fire occurs shall be
in command. All orders issued by
the Chief Fire Oficer should be
transmtted through the Fire Chief
of the volunteer nenber fire
conpany in whose district the fire
occurs. *

Stip. 1 29. The by-laws of the L MF.D. provide that "[t]he Fire
Chi ef and subordinate officers of each volunteer fire conpany
shall be in command of their fire conpanies at fires. Al fire
conpani es shall adhere to uniform Fire Departnent procedures as
reconmended by the Board of Directors of the Fire Departnent and
approved by the Board of Conm ssioners of the Township." Stip.
Ex. 13 at 2 (By-laws of the LLMF.D.). |In addition, "[t]he Fire
Chiefs and their subordinate officers shall be responsible for
t he mai ntenance, efficiency and conduct of their respective fire
conpanies." |d. The L.MF.D. by-laws also define each fire
departnment's territory. Stip. T 24.

The Township al so "provi des extensive technical support

to the individual volunteer fire conpanies,”" and "assists in the

1. See Stip. Ex. 11 at 3 (Fire Prevention Code of the Township
of Lower Merion)("In the event that the Chief Fire Oficer or
Deputy Chief Fire Oficer assunmes command, all orders of the
Chief Fire Oficer or Deputy Chief Fire Oficer should be
transmtted through the Fire Chief or the subordinate officers of
t he volunteer nenber fire conpany in whose district the fire
occurs.").



operation of a Central Dispatch System which coordi nates the
responses of the volunteer fire conpanies to energency calls.”
Stip. § 30. The L.MF.D. also establishes the standard operating
procedures which the departnents nust follow at energency scenes
such as "conmmand and control procedures, procedures for high-rise
energencies, fire training, health and safety, handling
cl andestine drug | aboratories, responding to bonb threats, and
operating vehicles." Stip. T 27.
In 1996, the Township and the Commonweal t h of
Pennsyl vani a provi ded the bulk of the fire conpanies' operating
funds. Specifically, Penn Wnne-Overbrook Hlls Fire Co.
recei ved seventy-four percent of its 1996 revenues fromthese two
sources, the Union Fire Association received sixty percent from
them the Merion Fire Conpany of Ardnore got sixty-five percent,
the Belnont Hills Fire Conpany, eighty percent, and the d adwyne
Fire Conpany, sixty-six percent. Stip. 1 31. In addition:
In March, 1995, Lower Merion

Townshi p began a program of

providing funds to the vol unteer

Fire Conpanies for repairs to their

fire houses.

Under this policy, the

Townshi p has provi ded funding for

repairs to the defendants' fire

houses. Currently, the Township

has commtted to funding the

construction of a new fire house

for the Merion Fire Conpany of

Ardnore. The Township retains the

right to enter the property if the

Ardnmore Conpany is unable to

satisfy its obligations under the
agr eenent .



The el ected Board of
Conmi ssi oners of the Township of
Lower Merion have adopted a policy
to provide funding to the
i ndi vidual Fire Conpanies for the
purchase price of new fire
equi pment, such as punp and | adder
trucks. Pursuant to this policy,

t he Townshi p Comm ssioners revi ew
any requests for new equi pnent and
t hen approve rei nbursenent to the
i ndi vi dual volunteer fire conpany.
Each conpany covenants that if it
di ssol ves or ceases to be a nenber
conpany of the Lower Merion
Township Fire Departnent, then it
nmust transfer ownership of any
equi prent purchased under the
policy to the Townshi p.

Stip. Y7 32-34 (internal citations omtted).
E. The Rel ati onshi p Between The
L.MF.D. and the Individual Firefighters
Al t hough the "hiring of paid firenmen (housenen) [is] a
conpany function" each fire departnent retains, the Lower Merion
Board of Comm ssioners does possess the power to veto the hiring
of an individual houseman if "in the opinion of the board, said
i ndi vi dual woul d be i nconpetent or [] the character of said
individual [is] determned to be of discredit to the Departnent
or the Township." Stip. Ex. 13 at 8 (Bylaws of the Fire
Departnent of the Township of Lower Merion).
* * *
It is inportant to note that we are not the first court
to canvass the enpl oynent consequences of these fire departnents’
relationship to the Township. In the 1980s, the Township

successfully defeated a unionization drive within the five
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departments. See International Ass'n. of Firefighters v.

Commonweal th, 504 A 2d 422 (Pa. Commw. 1986). In that case, the

Commonweal th Court upheld an admi nistrative finding that the
Policemen or Firemen Col |l ective Bargaining Act, 43 Pa. Cons.
Stat. Ann. 88 217.1 - 217.10, which "controls collective

bar gai ni ng between policenen and firenmen and the Commonweal th or

its political subdivisions", Firefighters 504 A 2d at 423 n. 2,

did not apply to the defendants' housenen because the Township
was not a "joint enployer”™ with the fire departnents of the
housenen.

The parallels of the Firefighters case to ours wll

becone apparent in an extended excerpt fromthe Comonweal th
Court' s opi nion.

Qur review of the record
di scl oses that the exam ner's
findi ngs, which are supported by
substantial evidence, uphold his
conclusion that the Township is not
a "joint enployer." Each vol unteer
fire conpany has its own fire
chief, president, board of
directors and establishes its own
internal house rules. The fire
chiefs exert exclusive control over
their conpanies' nen at all fires.
Each conpany owns its own equi pnent
and fire houses. The wages,
benefits and hours for the housenen
are determ ned i ndependently by
each fire conpany. Holidays, sick
| eave and the entitlenent to
uniforns are controll ed by each
fire conpany. Finally, each fire
conpany is responsible for and
actually hires, disciplines and
term nates its housenen.

11



In contrast, the Township's
sol e involvement with the fire
conpanies is through its Fire
Depart ment, which coordi nates a
firefight when three or nore
conpani es are called and directs
the work of the fire chiefs (not
t he individual vol unteer
firefighters). Economcally, the
Townshi p appropriates |unp sum
noni es for each fire conpany,
provi des statutorily nandated
wor kman' s conpensati on i nsurance
for the housenen, and mekes
avai l abl e Bl ue Cross/Blue Shield
coverage to the housenen whose
respective conpani es have requested
it. Finally, the Township has the
condi tional authority to di sapprove
the hiring of a houseman.

W agree with the
[ Pennsyl vani a Labor Rel ati ons]
Board that these periphera
contacts do not anmount to any
substantive authority or rea
control over the econom c and
conditional ternms of enploynent for
t he housenen at the individual
vol unteer fire conpani es.
Firemen, 504 A 2d at 424-25 (internal citations and footnotes

omtted).

(I LEGAL ANALYSI S

A The Fair Labor Standards Act

Section 207(a) of the Fair Labor Standards Act provides
the general rule for work hours and overtinme pay under the
statute. 29 U.S.C. 8§ 207(a). Enployers nust pay their enpl oyees
at the rate of one and one-half their hourly rate for every hour
t hey work beyond forty hours in a week. 29 U S.C 8§ 207(a).

There is, however, a relevant exception to this rule, regarding

12



publ i c enpl oyees, which the defendants, in their notion,
conci sely and accurately sunmari ze:

The FLSA provi des an exception
to the overtime pay requirenents of
Section 207(a) for enployees of
publ i c agencies that are engaged in
fire protection activities. 29
U S C 8 207(k). Under Section
207(k), an enpl oyee engaged in fire
protection activities is entitled
to overtinme pay after working the
speci fi ed nunber of hours in a work
period that ranges from53 hours in
a 7-day work period to 216 hours in
a 28-day work period. For exanple,
a fire departnent enploying a 21-
day work period woul d not be
required to pay overtinme to its
enpl oyees until they had worked
nore than 159 hours in that 21-day
work period. See 29 CF.R 8§

553. 230 (providi ng nmaxi mum hours
standard for enpl oyees engaged in
fire protection activities). The
pur pose of this exceptionis to
recogni ze the reality that

enpl oyees engaged in fire
protection activities are often "on
call" 24-hours a day and rarely if
ever follow the typical 40-hour
wor k week nodel followed by nost
ot her enpl oyees.

Def. Br. at 13 (footnotes omtted).
B. The Hi story of Volunteer Fire Departnents -
Private Organi zati ons Providing Public Service
W begin with the prem se that not every organi zation
involved in firefighting is a governnent agency for purposes of
the FLSA. The Departnent of Labor's regulation under the FLSA
supports this premise: "The application of [the § 207(k)

exception], by [its] terns, is limted to public agencies, and

13



does not apply to any private organi zati on engaged in furnishing
fire protection or | aw enforcenent services. This is so even if
the services are provided under contract with a public agency."
29 C.F. R 8§ 553.202 (1997). Thus, "[wW hile the noney used to pay
‘overtinme' to the private firefighters mght ultinmately cone out
of the State's pocket, this does not nmake the private enpl oyer a

"public agency.'" Conway v. Takoma Park V.F.D., Inc., 666 F.

Supp. 786, 792 (D. Md. 1987), appeal dism ssed, 838 F.2d 465 (4th

Cir. 1988).

Def endants claimthat "the Fire Conpanies here are
providing 'traditional governnment functions.'" Def. Br. at 18.
Wiile it is true that the Suprene Court has described fire
prevention and fire protection as "typical of those perforned by
state and | ocal governnments in discharging their dual functions
of adm nistering the public |Iaw and furnishing public services,"

National League of Cities v. Usery, 426 U S. 833, 851 (1976),

overrul ed on other grounds by Garcia v. San Antoni o Metropolitan

Transit Authority, 469 U. S. 528 (1985), it is also true that in

this country in general, and in this part of it in particular, a
| ong history of nongovernnental, volunteer firefighting exists.
This history in Philadel phia centers on its nost fanous citizen.

Benjam n Franklin was forenost of
al I Phil adel phia's exponents of
fire prevention. |n Decenber of
1733 he published in his Gazette an
article exhorting everyone to

assi st in extinguishing fires:

"how pleasing nmust it be to a

t hi nking Man to observe, that not a
Fire happens in this Town, but soon

14



after it is seen and cry'd out, the
Place is crowded by active Men of

di fferent Ages, Professions and
Titles; who, as of one M nd and
Rank, apply thensel ves with al

Vi gil ance and Resol ution, according
to their Abilities, to the hard
Wor k of conquering the increasing
Fire."

Now that the city had enough fire
engi nes, Franklin realized that the
weakness in its fire defenses |ay
in the disorganized, if earnest,
efforts of her citizens. 1In an
article on fire prevention,
published in the Gazette of January
28 - February 4, 1734/5, and

hi ghl i ghted by the statenent "an
Qunce of Prevention is worth a
Pound of Cure,"” Franklin notes, "As
to our Conduct in the Affair of
Extinguishing Fires, tho's we do
not want Hands or Good-will, yet we
seemto want Order and Method, and
therefore | believe | cannot do
better than to offer for our
Imtation, the Exanple of a City in
a Nei ghboring Province. There is,
as | amwell informd, a Cub or
Society of active Men belonging to
each Fire Engi ne; whose Business is
to attend all Fires with it
whenever they happen.”

I n his Autobi ography Franklin
records the reception which his
article net with:

Thi s was nuch spoken of
as a useful piece, and
gave rise to a project,
whi ch soon followed it,
of formng a conpany for
the nore ready

exti ngui shing of fires,
and nmutual assistance in
renmovi ng and securing of
goods when in danger
Associates in this schene
were presently found,

15



anounting to thirty. Qur
articles of agreenent
oblig d every nenber to
keep al ways in good
order, and fit for use, a
certain nunber of | eather
buckets, with strong bags
and baskets (for packing
and transporting of
goods), which were to be
brought to every fire;
and we agreed to neet
once a nonth to spend a
soci al evening together,

i n di scoursing and
comruni cati ng such ideas
as occurred to us upon

t he subject of fires, as
m ght be useful in our
conduct on such

occasi ons.

The utility of this
institution soon
appeared, and nany nore
desiring to be admtted

t han we t hought
conveni ent for one
conpany, they were

advi sed to form anot her,
whi ch was accordingly
done; and this went on,
one new conpany bei ng
formed after anot her,
till they becane so
numerous as to include
nost of the inhabitants
who were nmen of property.
. . . |1 question whether
there is a city in the
worl d better provided
with the means of putting
a stop to beginning

confl agrations; and, in
fact, since these
institutions, the city
has never lost by fire
nore than one or two
houses at tine.
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Thus was fornmed on Decenber 7,

1736, Phi
vol unt eer

| adel phia's first
fire force, the Union

Fire Conpany . . . . The other
conpani es, whose formation foll owed
shortly after, were the Fell owshi p,
1738; the Hand-in-Hand, 1742; the

Heart-in-
Fri endshi

Hand, 1743; the
p, 1747; the Star, 1749;

the Britannia, 1750 or 1751; and

t he Hi ber

nia, 1752. Anong them

t hese ei ght conpani es owned an
i npressive anount of fire-fighting

equi prent
Ni chol as B. Wi nwri ght,

Such private,

A Phil adel phia Story 19-21 (1952).°

vol unt eer organi zati ons have pl ayed

| arge part in the devel opment of our national character, as

America's nost observant foreign visitor

after Franklin's death.

In no country in the world has the
princi ple of association been nore
successfully used, or nore
unsparingly applied to a nmultitude
of different objects, than in

Ameri ca.
associ at i

Besi des t he permanent
ons which are established

by | aw under the nanes of
townshi ps, cities, and counties, a
vast nunber of others are forned
and mai ntai ned by the agency of

private i

The

ndi vi dual s.

citizen of the United

States is taught fromhis earliest
infancy to rely upon his own
exertions, in order to resist the
evils and the difficulties of life;

2. Wiinwight's history bears the subtitle of another

a

noted forty-five years

Fr ankl i n-

founded institution, The Phil adel phia Contributionship for the

| nsurance of Houses from Loss by Fire. The occasion of

Wai nwight's book was The Contri butionship's bicentennial,
are grateful to The Contributionship's Carol Smith for pointing
us to this pertinent vol une.

17

and we



he | ooks upon the social authority
with an eye of mstrust and
anxiety, and he only clains its
assi stance when he is quite unable

to shift without it. . . . The sane
spirit pervades every act of soci al
life. |If a stoppage occurs in a

t horoughfare, and the circul ation
of the public is hindered, the

nei ghbours i medi ately constitute a
del i berative body; and this

ext enpor aneous assenbly gives rise
to an executive power, which
renmedi es the inconveni ence, before
anybody has thought of recurring to
an authority superior to that of

t he persons i medi ately concer ned.

: Societies are forned to
resi st enemes which are
exclusively of a noral nature, and
to dimnish the vice of
i ntenperance: in the United States
associ ations are established to
pronote public order, comrerce,

i ndustry, norality, and religion;
for there is no end which the human
will, seconded by the collective
exertions of individuals, despairs
of attaining.

1 Alexis de Tocqueville, Denbcracy in Anerica 177 (Henry Reeve

trans., Arlington House 1966)(1835). Tocqueville five years
| ater described this aspect of the American character as peculiar
to the national spirit.

The political associations which
exist in the United States are only
a single feature in the m dst of

t he i mense assenbl age of
associations in that country.
Anericans of all ages, al
conditions, and all dispositions,
constantly form associ ations. They
have not only conmercial and
manuf act uri ng conpani es, in which
all take part, but associations of
a thousand ot her kinds, --

18



religious, noral, serious, futile,
extensive or restricted, enornous
or dimnutive. The Anmericans nake
associ ations to give

entertai nnents, to found
establ i shnents for education .

and in this manner they found
hospital s, prisons, and schools.

If it be proposed to advance sone
truth, or to foster sone feeling by
t he encouragenent of a great
exanple, they forma society.
Wherever, at the head of sone new
undert aki ng, you see the Governnent
in France, or a man of rank in
England, in the United States you
will be sure to find an

associ ation.

| nmet with several kinds of
associations in Anerica, of which |
confess | had no previous notion;
and | have often admred the
extreme skill with which the
i nhabitants of the United States
succeed i n proposing a comon
object to the exertions of a great
many men, and in getting them
voluntarily to pursue it.

2 Alexis de Tocqueville, Denocracy in Anerica 114-15 (Henry Reeve

trans., Arlington House 1966) (1840).

In sone areas of this country, fire departnents are not
only not funded by the governnent, but rather are still funded by
private subscription. These subscription fire departnents’
firefighters will refuse to respond to a fire at a non-
subscriber's property or will watch a non-subscriber’'s buil ding

burn to the ground. See, e.qg., Oaers Uncertain After Store

Fire, Commercial Appeal (Menphis, Tenn.), Septenber 14, 1994, at
B2 ("The South Fulton Fire Departnent refused to send

firefighters to the fire scene because [the owner of the
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destroyed building] is not a subscription nenber of the city's

rural fire protection service"); see also KimEckart, In the Line

of Duty: Volunteer Firefighters Protect their Conmmunities, But

More Needs to be Done to Protect Them, |daho Statesman, August

22, 1995 ("The Garden Valley Rural Fire Departnent charges
property owners $45 a year for fire protection . . . . That
doesn't nean volunteers won't put out a fire on a non-
subscriber's property. They'll go wllingly and charge the non-
subscri ber at |east $500 to do it.").
There is, in sum no historical or current warrant for
equating fire conpanies with public governnent.
C. Are the Individual Fire Departnents
"Publ i c Agenci es" Under the FLSA?
1. Rel evant Authority
Two courts have expressly addressed the question
presented in this case, to wit, whether a particul ar vol unteer
fire departnent is entitled to an exenption fromthe FLSA
overtime pay requirenments on the grounds that it is a public

agency providing fire protection activities. See WIlcox v.

Terrytown Fifth Dist. V.F.D., 897 F.2d 765 (5th Gr. 1990), cert.

deni ed, 498 U.S. 900 (1990); Conway, supra, 666 F.Supp. 786.

In Wlcox, the Fifth CGrcuit affirnmed the District
Court's determnation that the fire departnent in question was an
agency of Jefferson Parish Louisiana. WIcox, 897 F.2d at 767.
In resolving this "close and very difficult question”, id. at

765, the Court of Appeals focused on "whether the entity is
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directly responsible to public officials or to the general public
and whether the parties' contracts designate themas state
agenci es rather than independent contractors.” |d. at 767.

The factors which led the Fifth Crcuit to its
conclusion that the district court's holding was correct were (1)
Jefferson Parish organized the fire departnment in question, (2)
the funding for the fire departnent cane "al nost excl usively"
from"the proceeds of a mllage tax inposed upon Jefferson Parish
residents and by allocation of certain state tax dollars", (3)

t he cl ose accounting procedures the Parish inposed upon the

departnent,® and (4) the extent of the control the Jefferson
Pari sh Council exercised over the Fire Departnent. ld. at 767-
68. ¢

3. The Fire Departnent "nust submt annual financial reports to
the financial director of Jefferson Parish detailing how all
public funds received by it were disbursed. |In addition, the
departnent nust submit to the Parish its annual budget for fire
protection services one year in advance, so that the Parish may
budget for these costs.” WIcox, 897 F.2d at 767.

4. In addition to these factors, the Fifth GCrcuit also applied
what can best be described as a gestalt test:

We hold, not only that the district
court made the proper inquiry, but
that it reached the proper result.
First, the result, on its face,
appears patently correct. Afire
departnent is, in a sense, the
archtypical [sic] public agency;
further, it is exactly the type of
agency to which 8§ 207(k) is
specifically directed.

Wlcox, 897 F.2d at 767. Wile we agree that fire departnents
performa vital public service, to conclude that a fire
(continued...)
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The District Court in Conway al so wei ghed a nunber of
factors in its analysis of whether the plaintiffs, "over four
hundred fire and rescue service enpl oyees who work for various
Mont gonmery County [ Maryland] fire and rescue corporations” were
enpl oyees of public agencies. Conway, 666 F. Supp. at 789. The
Court | ooked "at the way courts have approached the sanme issue in
t he context of another federal |abor statute, the NLRA [ Nati onal
Labor Relations Act, 29 U S. C 8§ 152(2)]; [gave] weight to the
[ Department of Labor's] opinion; [] |ook[ed] to congressional
intent behind the FLSA; and [] | ook[ed] at the position taken by
Mont gonmery County itself on the issue of whether plaintiffs are

County enployees." 1d. at 793.°

4. (...continued)

departnent is a public agency because it is the "archetype" of
public agencies seens to us to beg the question rather than to
illum nate the proper result.

5. The defendants go to great lengths to convince us that Conway
erred in its analysis of whether the defendant fire departnents
wer e public agencies under the FLSA:

The Fifth Grcuit distinguished the decision
reached by the district court in Conway V.
Takoma Park Volunteer Fire Departnent, 666 F.
Supp. 786 (D. M. 19887), appeal disni ssed,
838 F.2d 465 (4th G r. 1988). That deci sion
al so involved an interpretation of the FLSA
as applied to paid enployees of a private
volunteer fire conpany. In Conway, the court
applied the National Labor Rel ations Act
("NLRA") definition of "political

subdi vision" to the volunteer fire departnent
to determne if the departnment was a public
agency for the purposes of the FLSA. The
Conway court's underlying assunption in doing
SO was that:

(continued...)
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5. (...continued)

. Congress used simlar
ternlnology in each statute to
descri be those entities to which
t he exenptions woul d apply:
"public agency" and "political
subdi vision."” The court believes
that it is appropriate to use the
anal ysi s devel oped in NLRA cases to
det ermi ne when an organi zati on
qualifies as a "politica
subdi vi si on" under the FLSA so as
to be relieved of certain
obl i gati ons.

Id. at 793. The basic assunption of the
court in Conway, supra, is incorrect. The
NLRA does not refer to "any agency of . . a
political subdivision" in its exenption of

t he governnment fromits provisions. See 29
US C 8 152(2). It sinply exenpts "any State
or political subdivision thereof.” On the

ot her hand, the | anguage of the FLSA exenpts
not only "a State or political subdivision
thereof"” but also "any agency of . . . the
State or a political subdivision of a State.™
Id. 8 207(k). The exenption under the FLSA,
therefore, is clearly broader than the
exenption under the NLRA. To construe the 8
203(x) public agency definition to only
include the "State or political subdivision
thereof” as witten in the NLRA conpletely

i gnores the remaini ng | anguage of the section
classi fying an "agency" of the State or
political subdivision as a public agency.

Defs. Br. at 17 n.9.

Upon a careful reading of Conway, however, we are at a
| oss to determ ne how the test Conway inported from NLRA
jurisprudence, "whether [the fire departnent] is adm nistered by
i ndi vidual s who are responsible to public officials or to the
general electorate,” Conway 666 F.Supp. at 794, is any different
fromone of the tests defendants urge us to adopt in their brief
-- "another key factor in determning whether a private party
shoul d be consi dered an agency of a political subdivision for
pur poses of the FLSA is whether the entity is directly
responsi ble to public officials or to the general public.” Defs.

(continued...)
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2. Applicability of the § 207(k)
Exenption to these Fire Departnents

When we exami ne the relationship between the fire
departnents and the Lower Merion Township Fire Departnent under
both Wl cox and Conway, we find that these fire departnents are

not public agencies under the FLSA.

5. (...continued)

Br. at 22. Wile Conway's application of this test to the facts
of its case led to a result with which the present defendants

di sagree, it appears that the defendants have rai sed a fal se

al arm
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a. These Fire Departnents are Not Public
Agenci es Under the W]/l cox Analysis

Looking at these fire departnents through what we
regard as the acute lens of Wlcox, we find that these fire
departnents are separate private corporations, founded by public-
spirited private citizens. Although the fire departnents receive
much of their funding fromthe Townshi p and t he Comronweal t h,
this is not dispositive. See 29 CF. R 8§ 553.202 (1997)("The
application of [the 8§ 207(k) exception], by [its] terms, is
limted to public agencies, and does not apply to any private
organi zati on engaged in furnishing fire protection or |aw
enforcenent services. This is so even if the services are
provi ded under contract with a public agency."). W cannot say
that the fire departnents are funded "al nbst excl usively" by tax
nmoni es, although even if they were, that would not determne this
"close and very difficult question.” W]Icox, 897 F.2d 765.

It is true that, as did Jefferson Parish in WIlcox, the
Townshi p of Lower Merion does audit each fire departnents
operations by requiring each, as a condition to receivVing
Townshi p noney, to submt a proposed budget, appropriation
requests, quarterly reports, and budget reports to the Township
Manager. Stip. T 25; see also Stip. Ex. 11 at 6 ("Annual
appropriations shall be nade by the Board of Conm ssioners to
each volunteer fire conpany in the township which is a nenber of
the Fire Departnent, subject to such reasonable conditions as the

Board of Comm ssioners nay fromtinme to tinme see fit to inpose.")
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And al t hough each departnent nust submt to an annual apprai sa
by Township auditors, the results of which the Conm ssioners use
to determ ne the anmount of each fire departnent’'s annual
appropriation, Stip. § 26, this by no neans resol ves our
inquiry, since it nmerely shows a conditional grant of noney, and
not a parent-subsidiary rel ationship.

Qur final inquiry under Wlcox is "whether the entity
is directly responsible to public officials or to the general
public.” WIcox, 897 F.2d at 767. Although the defendants woul d
have us resolve the question of these fire departnents' status by
exam ni ng the nmake up of the Board of the L. MF.D., see Defs. Br.
at 22, we find that the proper inquiry is rather to what extent
the nenbers of the governing board of each fire departnent are
responsi ble to the general public.

We reach this concl usion because of the relatively non-
intrusive nature of the Lower Merion Fire Departnent's
relationship with the five fire departnents. Wen we conpare the
rel atively nodest coordinating role which the Lower Merion Fire
Departnment and the Township of Lower Merion exercise in relation
to the fire departnents® with the far nore intrusive powers of

Jefferson Parish and the local fire board in Wlcox, it is

6. See Section |I.D., supra pp. 5-9.
7. WIcox described the relationship as:

The Fire Departnent perfornms its firefighting

services pursuant to an agreenent between it

and Fire Protection District No. 5. The
(continued...)
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apparent that the two nunicipalities' roles in the operations of
the respective volunteer fire departnents are quite different in
scope. As the parties have stipulated that the governi ng boards
of the these departnents are not elected by the public, nor are
t hey appointed by a public official -- but rather are selected by
t he nenbers of each departnent -- we find that these entities are
not directly responsible to the general public nor to a public
of ficial.
b. These Fire Departnents are Not Public
Agenci es Under the Conway Analysis
When we exam ne the relationship between the Townshi p,
the LLMF.D., and these fire departnents using the criteria
enunci ated in Conway, we are fortified in our conclusion that

they are not public agencies under the FLSA

7. (...continued)
contract specifically provides that the
governing authority of the Fire Protection
District No. 5is the Jefferson Parish
Council. Under the terns of the contract,
the Fire Departnent nust conply with all
reasonabl e recommendati ons made by the
agenci es appoi nted by the Parish Council,
(Jefferson Parish Departnent of Fire and
Enmer gency Services and The Property |Insurance
Associ ation of Louisiana), or it nust show
cause at a hearing held before the Jefferson
Pari sh Council why it cannot. Although the
Jefferson Parish Council does not directly
control the daily activities of the Fire
Departnment, it is clear fromthe contractual
agreenent that the Council has the ultimate
power and authority over the activities of
the Fire Departnent.

897 F. 2d at 767-68.
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As a prelimnary matter, the United States Suprene
Court has held that we should interpret the FLSA liberally, "to
apply to the furthest reaches consistent with congressional
direction,” while we should construe any exception to coverage

under the FLSA narrowy. Tony & Susan Al anb Foundation v.

Secretary of Labor, 471 U S. 290, 296 (1985); Powell v. United

States Cartridge Co., 339 U S. 497, 516-17 (1950).

We have al ready anal yzed whet her and to what extent the
fire departnents are "adm nistered by individuals who are
responsi ble to public officials or to the general electorate.™
Conway, 666 F.Supp. at 794. It is instructive on this point to
conpare the makeup of the boards of the fire departnents in this
case, none of which have nenbers elected by the public, to the
boards of the fire departnents in Conway, sone of which did

i ncl ude nenbers elected by the general public. See Conway 666

F. Supp. at 794-95.

Finally, we cannot ignore the position of the Township
of Lower Merion -- which, as defendants correctly note, is not a
party to this action® -- on the question of whether the firenen
who work for these fire departnents are enpl oyees of the
Townshi p. Conway, 666 F.Supp. at 795-96. As we expl ai ned above
at pp. 9 - 11, the Township of Lower Merion fought a |ong and

successful battle to prevent the firenen in these very fire

8. Montgonery County Maryland was not a party to the Conway
case. See Conway 666 F.Supp. at 789 (noting the defendants'
notion, pursuant to Fed. R Civ. P. 19 (which the court
rejected), to join Montgonery County as an indi spensable party).
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departnents fromunionizing. See International Ass'n. of

Firefighters v. Commonwealth, 504 A 2d 422 (Pa. Commw. 1986).

The Township in that litigation won fromthe Pennsyl vania courts
a holding that it was not an enpl oyer of these housenen. | d.
Though we do not today hold that the defendants in this case are

precluded from arguing that the Township's position in

Firefighters is incorrect or that the state court's holding is
i napplicable (or that the Township's position in that case is

di stingui shable), we do find that the Township's position gives
us sone indication of the economc realities of this enpl oynent

di spute, see Goldberg v. Witaker House Coop., Inc., 366 U S. 28,

33 (1961), and that the realities of that position in no way
undercut our determ nation that these fire departnments are not
publ i c agenci es under the FLSA

We therefore hold that the five fire departnents are
not "public agencies" under 8 207(k) of the Fair Labor Standards
Act, and we shall grant the plaintiffs' notion for parti al
summary judgnent, and deny the defendants' notion for summary

judgnent. An appropriate Order follows. °

9. Al that now remains before entering final judgnent is to
liquidate the individual plaintiffs' dollar entitlenments fromthe
particul ar defendant fire conpanies. As this should be a nere
arithmetic exercise, we trust the parties should have no
difficulty submtting an appropriate stipulation in ten days.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: LONER MERI ON TOMNNSHI P : ClVIL ACTI ON

FI RE DEPARTMENT LABOR :

STANDARDS LI Tl GATI ON : NO. 96- 8036
ORDER

AND NOW this 5th day of August, 1997, upon
consi deration of defendants' notion for sunmary judgnent,
plaintiffs' notion for partial summary judgnent, and defendants’
reply brief, and for the reasons stated in the acconpanyi ng

menorandum it is hereby ORDERED that:

1. Def endants' notion for summary judgnent is DEN ED;
2. Plaintiffs' notion for partial sunmmary judgnent is
GRANTED; and

3. The parties shall, by noon on August 15, 1997,
submt a stipulation setting forth the suns due each plaintiff
fromthe defendant who enpl oyed him as calculated in accordance
wWith the Fair Labor Standards Act and the foregoing nmenorandum
and shall deliver or fax courtesy copies thereof to Chanbers

(Room 5918).

BY THE COURT:

Stewart Dal zel |, J.



