IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONTI MORTGAGE CCORPORATI ON
ClVIL ACTI ON
V.
STEWART TI TLE | NSURANCE :
COVPANY : NO  96- CV- 7548

VEMORANDUM

J.M KELLY, J. AUGUST 4, 1997
Presently before the Court are Stewart Title |Insurance
Conpany's Motion to Dismss the Conplaint pursuant to Fed. R
Cv. P. 12(b)(6), for failure to state a claimor, in the
alternative, its Mdtion to Transfer this action, pursuant to 28
US C 8 1404(a), to the United States District Court for the
Eastern District of New York; Conti Mrtgage' s Response and
Stewart's Reply. For the follow ng reasons, Stewart's
Alternative Motion to Transfer will be granted. Because the
proper forumfor the resolution of this dispute is |ocated in the
Eastern District of New York, this Court will not address the
i ssue of the appropriate choice of law or the difficult questions
of law presented by Stewart's Mdtion to Dismss. That Mdtion
will remain outstanding and will be transferred along with the
rest of the case file to the District Court for the Eastern

District of New York for resol ution.

Fact ual Backqgr ound




According to the Conplaint, in June, 1995, Rupert

Bramrer executed and delivered to Parkway Mrtgage, |nc.

(" Parkway") a purchase noney nortgage and note for prem ses

| ocated at 25 Cornelia St., Brooklyn, New York (the "Brammer
property"). Stewart Title Insurance Conpany ("Stewart") issued a
nortgage policy of title insurance to Parkway covering the
Brammer property. Stewart is a New York corporation with its
princi pal place of business in New York Cty. On August 7, 1995,
Par kway sold this nortgage and note to Conti Mortgage Corporation
("Conti"). Conti is a Delaware corporation with its principa

pl ace of business in Horsham Pennsyl vani a.

Brammer defaulted on the nortgage and note by failing
to make paynents to Conti, when due. Wen Conti gave notice to
the Rupert Brammer who resides at the Cornelia prem ses of the
default and advised himthat the entire note was due and payabl e,
he deni ed executing the nortgage and note. Conti asserts that
the note was fraudul ently obtai ned by an individual representing
hinself to be Rupert Brammer. As a result, Conti asserts that
its nortgage |ien against the Brammer property may be
unenf or ceabl e.

I n Novenber, 1995, Raquel Canpos ("Canpos") executed
and delivered to Parkway a purchase noney nortgage and note for
prem ses |ocated at 37-50 100th St., Corona, Queens, New York
(the "Canpos property"). Stewart also issued a nortgage policy

of title insurance to Parkway to cover this property. On



Novenber 21, 1995, Parkway al so sold this nortgage and note to
Conti .

Canpos defaulted on the nortgage and note by failing to
make paynents, when due. Conti has notified Canpos of her
default and has advised her that the entire amount of the note is
now due and payable. Subsequently, Conti |earned that this
nortgage and note are under investigation by the FBI and that the
real owner of the property has asserted a superior claim of
ownershi p. The FBI has cautioned Conti not to foreclose on the
Canpos property because the FBI investigation is still ongoing.
As a result, Conti asserts that its nortgage |ien against the
Canpos property may be unenforceabl e.

On January 22, 1996, a representative of Conti wote to
Stewart to place it on notice of potential clains relating to a
group of |oans that Conti had purchased from Parkway. | ncluded
upon this list were the Bramrer and Canpos nortgages. See
Affidavit of Anne E. Duffield, Vice President, Division Counsel
and Corporate Secretary of Conti Mrtgage Corporation, Exhibit D
In response, Conti was advised that Stewart was investigating its
clainms. See Duffield Affidavit, Exhibit E

Havi ng received no further information from Stewart
regarding its rights under the nortgages and notes, on Novenber
8, 1996, Conti filed suit in this Court. In its conplaint, Conti
all eged that Stewart breached its contractual obligations under
the title insurance policies by denying coverage to Conti. As a

result, Conti seeks a declaration of its rights under the title

3



i nsurance policies, conpensatory damages, punitive damages,
attorneys' fees, interest and costs. Stewart responded by filing
the Motion to Dismiss or, in the Alternative, to Transfer

presently before the Court.

1. Mbtion to Transfer

Stewart seeks the transfer of this action to the
District Court for the Eastern District of New York. Defendant's
Motion to Transfer is made pursuant to 28 U. S.C. § 1404(a) which
provi des:
For the conveni ence of the parties and wi tnesses, in
the interest of justice, a district court may transfer
any civil action to any other district or division
where it m ght have been brought.
The proposed transferee court nust also be one in which venue is
proper. The Eastern District of New York is an appropriate venue
for this case because nany events relating to this |aw suit
occurred in that jurisdiction. See 28 U S.C. 88 1391(a),
1400( b).
Al t hough the district court is vested with a w de

di scretion in nmaking the transfer decision, the burden of

justifying the transfer is on the noving party. Plum Tree, Inc.

v. Stocknent, 488 F.2d 754, 756 (3d Cir. 1973); Leonardo Da

Vinci's Horse, Inc. v. OBrien, 761 F. Supp. 1222, 1229 (E. D. Pa

1991). The factors which the court nmay consider in ruling on a
notion to transfer are:

1. the plaintiff's choice of forum
2. rel ati ve ease of access to sources of proof;
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3. avail ability of compul sory process for attendance

of unwilling witnesses and cost of obtaining
attendance of willing wtnesses;

4. possibility of view of the prem ses, if
appropri ate;

5. all other practical problens that nake trial of a
case easy, expeditious and inexpensive; and

6. factors of public interest, including the

relationship of the community in which the courts
and jurors are required to serve to the
occurrences that give rise to the litigation

@Qlf Gl Corp. v. Glbert, 330 U S. 501, 508-09 (1947); Nationa

Mortgage Network, Inc. v. Hone Equity Centers, Inc., 683 F. Supp.

116, 119 (E. D.Pa. 1988).
The Third Grcuit has stated that the plaintiff's
sel ection of a proper forumis a "paranount consideration"” and

shoul d not be "lightly disturbed.” Shutte v. Arnto Steel Corp.,

431 F.2d 22, 25 (3d Cr. 1970). A balancing of the other choice
of forum considerations is, however, equally as inportant as the
plaintiff's initial choice of forum Conti has chosen the
Eastern District of Pennsylvania as its favored forumfor the
l[itigation of the present controversy. Although Conti is a
Pennsyl vania resident wwth its principal place of business in
this state, it is evident that many of the relevant events
underlying this controversy occurred in New York. Wen the
central facts of a |lawsuit occur outside the chosen forum state,
a Plaintiff's selection of that forumis entitled to |ess

def er ence. See National Mrtg. Network, Inc. v. Hone Equity

&rs., Inc., 683 F. Supp. 116, 119 (E.D. Pa. 1988). In this

case, the properties to which title is in dispute are located in

New York. The contested title insurance policies were issued in
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New York; and the closings at which the policies were originally
i ssued to Parkway took place in New York. The FBI investigation
of the alleged fraud in the acquisition of the nortgage of the
Canpos Property is also centered in New York.

Furt hernore, none of the other considerations
delineated by the Suprene Court in GQulf Gl suggest that the
Eastern District of Pennsylvania is the nore appropriate forum
for the resolution of this dispute. Relevant docunents and ot her
sources of proof are likely to be | ocated in Pennsylvania, New
Jersey and New York. Accordingly, neither retaining venue in
Phi | adel phia nor transferring the case to New York will offer
substantially greater ease of access to this evidence. To the
extent that it may be necessary to subpoena unwi | ling w tnesses,
conmpul sory process under Fed. R Cv. P. 45(e) would be avail abl e
fromeither in either the Eastern District of New York or this
District.® Should a visit to either the Brammer or Canpos
properties be required, however, the District Court for the
Eastern District of New York is far nore conveniently | ocated.
Furt hernore, although conveni ence of counsel is not controlling,

see Bolton v. Tesoro Petroleum Corp., 549 F. Supp. 1312, 1314

(E.D. Pa. 1982)(citing Solonon v. Continental Am Life Ins. Co.,

472 F. 2d 1043, 1047 (3d Cr. 1973), as primary counsel for both

Stewart and Conti are located in New York City and Morri st own,

1. It is well established that for the purposes of Rule 45(e)
that New York City is |ocated within one hundred mles of this
Court house in Philadel phia. See Gen Knit Industries, Ltd. v. E

F. Tinmme & Son, Inc., 384 F. Supp. 1176, 1178 (E.D. Pa. 1974).

6



New Jersey, respectively, the Eastern District of New York nmay
wel | offer the nore accessible forumfor both parties.

Finally, there is no unique public interest in having
this case tried in Pennsylvania. The conmunities wth perhaps
the nost direct interest in the resolution of this dispute are
| ocated i n Pennsyl vania, New York and New Jersey. Conti argues
that this Court should retain jurisdiction over this matter
because Conti is located in this District; and Pennsyl vani a has
an interest in ensuring the validity and enforcenent of insurance
policies issued in favor of its residents. Equally persuasive,
however, is the argunent that New York has an interest in the
regul ation of insurance providers |ocated within the state, to
ensure that they engage in fair business practices. Accordingly,
bot h Pennsyl vani a and New York appear to have legitinate
interests in the appropriate resolution of this controversy.

Because it appears that not only are the rel evant
properties |ocated in New York, but also that nost of the central
events of this case occurred in New York, the Eastern District of
New York offers the nore conveni ent and appropriate forumfor the
resolution of this dispute. Accordingly, the Court will grant
Def endant's Motion for Transfer under 28 U S.C. § 1404(a) to the
Eastern District of New York. Because the Eastern D strict of
New York appears to be the nost appropriate forum that court
shoul d have the opportunity to determ ne the proper choice of |aw
and to address the difficult questions of |aw presented by

Stewart's Motion to Dism ss. Thus, Stewart's Mtion to D sm ss
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wi |l remai n outstanding, pending resolution by the District Court
for the Eastern District of New York. An appropriate O der
fol | ows. IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONTI MORTGAGE CCORPORATI ON
ClVIL ACTI ON

V.

STEWART TI TLE | NSURANCE :

COVPANY : NO. 96- CV- 7548
ORDER

AND NOW this 4th day of August, 1997, upon
consi deration of the Motion of Defendant, Stewart Title |Insurance
Conpany to Dism ss pursuant to Rule 12(b)(6) or, in the
alternative, to Transfer under 28 U S.C. § 1404(a) to the Eastern
District of New York, Plaintiff's Answer thereto, Defendant's
Reply and for the reasons stated in the foregoi ng Menorandum of
law, it is hereby ORDERED t hat:

1. Defendant's Mtion for Transfer is GRANTED,

2. The Cerk of the Court is directed to TRANSFER t he
entire file to the Cerk of the United States District Court for
the Eastern District of New York.

3. Defendant's Motion to Dismss will remain
out st andi ng, pending resolution by the District Court for the

Eastern District of New York.



BY THE COURT:

JAVES M3 RR KELLY, J.



