I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI NA MARI E SANTHOUSE, : ClVIL ACTI ON
by her nother and next frlend
LYNNE SANTHOUSE

V.

BRI STOL TOMSHI P SCHOOL :
DI STRI CT : NO 97-2502

MEMORANDUM

Padova, J. August 4, 1997

Before the Court is Defendant's Mdtion to Di sm ss
Plaintiff's Conplaint for failure to state a clai mupon which
relief can be granted pursuant to Federal Rule of G vil Procedure

12(b)(6). For reasons that follow, the Mdtion will be denied.

| . BACKGROUND
The Conplaint alleges the following: Plaintiff,

Christina Marie Santhouse, is a ten-year-old girl who suffers
from Rasnussen's encephalitis, a rare disorder that causes
seizures. As aresult of brain surgery to correct the disorder
in February, 1996, Christina is partially paralyzed on her |eft
side, has lost peripheral vision, and has difficulty
conpr ehendi ng densely printed material (Conpl. Y 1, 6.)

Def endant, Bristol Township School District, is responsible
for the provision of educational services within its boundari es,

and "is required to provide acconmodation for disabled



individuals. To that end, Defendant has a trailer |ocated on the
grounds of Plaintiff's present school, the |Immuacul ate Conception
School, in which it provides services to disabled individuals."
(Conmpl. 9 7.)

Def endant has proposed a nunber of services to
accommodate Plaintiff's disability.' Mst of them are contai ned
in a service agreenent proposed by Defendant. It recommends the
foll owi ng aids, services, or accommodati ons:

1. Preferential seating which may vary with each

activity. Christina needs to be free to nove when

copying off of the bl ackboard.

2. Additional time to conplete cl asswork.

3. Tests should be read to Christina.

4. Continuous nonitoring of academ c progress.

5. Teacher will pronpt Christina to attenpt

cursive letter formation for inproving overal

speed of witten materi al

6. Modify workbooks and worksheets to [imt the
vi sual conplexity.

7. Mdify itens in Christina s workbooks and

wor ksheets so they are organi zed for her. Itens
coul d be numbered, boxed or underlined so that
Christina can attend to the areas she needs to.

! When assessing the needs of a child with a disability, a
school district is required to conduct an evaluation to determ ne
t he student's educational needs. The district nust review this
eval uation and formul ate an | ndividualized Education Pl an
designed to neet those needs. See 20 U . S.C A 88 1401(a)(20),
1414(a) (5) (West 1990 & Supp. 1997); Honig v. Doe, 484 U S. 305,
311, 108 S. Ct. 592, 598 (1988). Defendant nmade an eval uati on of
Plaintiff's needs and abilities and produced a report
recomrendi ng several accommbdations to her special needs.

(Conpl. Exs. B., C)




8. Teacher will reinforce Christina checking her
own wor K.

9. Cccupational Therapist to review adaptive
equi pment for fasteners on cl othing.

10. Provide clip boards and other adaptive
strategies to stabilize paper instead of using her
left arm

11. Cccupational therapist will nonitor use and
ef fecti veness of assistive comunication device
for witing which was | oaned to Christina for
eval uati on purposes by the Bucks County
Internmediate Unit #22.

12. Cccupational therapist will nonitor schoo
environment to acconmpdate appropriate sitting
posture and accessibility.

13. Teacher pronpts for one-handed techni ques for
the right upper extremty and the occupationa
therapist will provide additional training for
conpensat ory strategi es as needed.

14. Cccupational therapist will nonitor current
adapti ve equi pnent and nmake reconmendati ons for
nodi fication within the classroom and school
envi ronnment as needed.

15. Cccupational therapist wll provide additional
strategi es and conpensatory techni ques for |eft
uni | ateral visual neglect and nonitor

ef fectiveness within the school environnent.

16. Teacher pronpt [sic] Christina' s need to scan,
particularly when she is wal king in new or crowded
areas.

17. Physical therapist will nonitor physical
adapt ati ons.

18. Physical therapist will review appropriate
exercises for Christina with regard to her
physical abilities and provide themto the
physi cal education teacher.

19. Medi cal docunentation as a result of routine
reeval uations should be shared with schoo
personnel. Re-evaluation of this service
agreenment nust be annual or upon staff/parent
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request or when new nedi cal docunentati on becones
avai | abl e whi ch denmands consi deration by the team

(Compl. Ex. B.) In addition to these acconmobdati ons, Defendant
agreed to provide the services recomended by a psychol ogi st who
exam ned Plaintiff. They include physical, visual, and
occupational therapy and psychol ogi cal counselling for Plaintiff,
consultative services for her classroomteacher, and an variety
of physical aids, such as a tape recorder for others to record
| ong printed passages she nust conprehend and a conputer for
scanni ng densely printed text and reprinting it with extra space
between lines. (Conpl. Ex. C.) Plaintiff does not dispute the
adequacy of the recomrendati ons, but she does dispute the
| ocati on where Defendant proposes to make the services avail abl e:
at LaFayette El enentary School, a | ocal public school

Plaintiff contends that by refusing to make the
acconmmodati ons at | nmacul ate Conception School, Defendant is
di scrimnating agai nst her on the basis of her disability in
viol ation of the section 504 of the Rehabilitation Act of 1973,
29 U.S.C.A § 794 (West 1985 and Supp. 1997).2 (Conpl. T 11.)
Plaintiff asks the Court to issue a declaratory judgnent that
Def endant's conduct violates the Rehabilitation Act, to provide

injunctive relief requiring Defendant to nake an appropriate

2 Plaintiff also alleges that Defendant is discrimnating
agai nst her on the basis of her religion in violation of the
First and Fourteenth Amendnents to the Constitution, but she does
not seek a declaration with respect to those all eged viol ati ons.
(Conmpl. 1 11.)



program avail able to her at | nmacul ate Conception, and to award

costs and fees. (Conpl. "Werefore" cl.)

1. LEGAL STANDARD

The purpose of a Motion to D sm ss pursuant to Federal
Rule of Civil Procedure 12(b)(6) is to test the | egal sufficiency
of the conplaint. Wnterberg v. CNA Ins. Co., 868 F. Supp. 713,

718 (E.D. Pa. 1994), aff'd, 72 F.3d 318 (3d Cir. 1995). A claim
may be di sm ssed under Rule 12(b)(6) only if the plaintiff could
prove no set of facts in support of the claimthat would entitle

her to relief. Conley v. G bson, 355 U S. 41, 45-46, 78 S. C.

99, 102 (1957). In considering such a notion, a court nust
accept all of the facts alleged in the conplaint as true and nust
liberally construe the conplaint in the light nost favorable to

the plaintiff. ALA 1Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 (3d

Cir. 1994); Robb v. City of Philadelphia, 733 F.2d 286, 290 (3d

Cir. 1984). The question is not whether the plaintiff wll
ultimately prevail, but whether she is entitled to present

evi dence in support of her clainms. Scheuer v. Rhodes, 416 U. S

232, 236, 94 S. C. 1683, 1686 (1974).

I11. DI SCUSSI ON



The section of the Rehabilitation Act Plaintiff alleges
Defendant is violating is entitled "Nondi scrimnation under
Federal grants and prograns.” It reads in pertinent part:

No otherwi se qualified individual with a

disability in the United States, as defined

in section 706(8) of this title, shall,

solely by reason of her or his disability, be

excluded fromthe participation in, be denied

t he benefits of, or be subjected to

di scri mnation under any programor activity

recei ving Federal financial assistance .
29 U S.CA 8 794(a). To state a claimunder the Rehabilitation
Act, a plaintiff must therefore allege: (1) that she is disabled;
(2) that she is otherwise qualified; (3) that she was
di scri m nated agai nst sol ely because of her disability; and (4)
that the programor activity in question receives federal

fi nanci al assi st ance. See Toney v. U.S. Healthcare, Inc., 840

F. Supp. 357, 360 (E.D. Pa. 1993), (quoting Strathie v. Dept. of
Trans., 716 F.3d 227, 230 (3d Gir. 1983)), aff'd, 37 F.3d 1489
(3d Cir. 1994) ).

Def endant concedes that Plaintiff is disabled, that she
is otherwise qualified, and that Defendant receives federal
funds. It maintains, however, that it is not discrimnating
against Plaintiff by offering to provide her with the auxiliary
services to which she is entitled only at a public school. Wth
respect to the trailer Defendant allegedly operates on the

grounds of | mmuacul ate Conception School, ® Defendant points out

® Defendant states that it does not own or operate the
trailer on the grounds of Plaintiff's school. "The trailer is
owned and operated by the Bucks County Schools Internediate Unit
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that "nothing in the conplaint states or inplies that Christina
needs or is being denied access to the trailer. The services
that the parties agree are needed to enable Christina to access
education are plainly classroombased adaptati ons and
accomodations.” (Def.'s Mem at 2.) The Conpl aint contains no
information as to what occurs in the trailer. Liberally
construing the Conplaint in the |ight nost favorable to
Plaintiff, | cannot find that auxiliary services could not be
provided for Plaintiff in or fromthe trailer. That is a factua
guestion on which no data has been presented.

Def endant next argues that the Rehabilitation Act does
not require that a public school district nake a private
sectarian school accessible to a child wwth a disability when a
free appropriate public education is available in the public
schools. (Def.'s Mem at 3.) It states:

Pivotal to plaintiffs' claim. . . is that the

| mmacul ate Conception school is sonmehow part of

the "programor activities" of the public school

system for which the District is responsible and

that the District nust not only ensure that the

curriculumand instruction offered in its public

el ementary schools is accessible to children with

disabilities but that the curricul um and

instruction offered in private schools is

accessible as well. Thus, under plaintiffs’

apparent |legal theory, if a child were wheel-chair
bound and desired to forego an avail able public

No. 22, a regional public school entity that provides state-
mandat ed services in trailers to some private-school students.
(Def.'s Mem at 2 n.2.) For purposes of this Mtion, the Court
nmust accept as true Plaintiff's allegation that Defendant
operates the trailer; however, in her response to Defendant's
Motion, Plaintiff seeks |leave to add Bucks County Internediate
Unit No. 22 as a Defendant. (Pl.'s Resp. at 3.)

v



school education in favor of a private school, his

or her public school district would have to

retrofit the private prem ses of the private

school with ranps, lifts, elevators, and other

devices as would be required to render the

curriculumand instruction of the private schoo

accessi bl e.
(Def."s Mem at 4.) M reading of the Conplaint in the Iight
nost favorable to Plaintiff does not support such a concern.
While Plaintiff does ask that Defendant be required to provide
the auxiliary services "at The Inmmacul ate Concepti on School ," |
do not take that to nmean that Defendant shoul d nmake physica
nodi fications to the school itself, only that it should provide
services in the trailer on the school grounds. The Conplaint
al l eges that disabled children receive sone services from
Defendant in the trailer, and it is not evident fromthe
Conpl aint that Plaintiff cannot receive the services she needs
there.*

Def endant cites regul ations inplenenting the
Rehabilitation Act to the effect that, if the recipient of
federal funding has nmade available a free, appropriate education,

it is not required to pay for the person's education in a private

school .° 1d. | do not read the Conplaint to request that

* Even if sonme of the services are "classroombased," it may
be that they could be nonitored and supervi sed adequately from
the trailer

> The relevant regulation, 34 C.F.R § 104.33(c)(4),
provi des:

Pl acenent of handi capped persons by parents. |If a
reci pi ent has made available, in conformance with the
requirenments of this section and 8§ 104.34, a free
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Def endant be required to pay for Plaintiff's entire education in

private school, only that Defendant be required to provide the

needed auxiliary services on the school grounds at its expense.

as

Under Pennsylvania |law, auxiliary services are defined

gui dance, counseling and testing services;
psychol ogi cal services; visual services . . . ;
services for exceptional children; renedi al

servi ces; speech and hearing services; services
for the inprovenent of the educationally

di sadvant aged (such as, but not |limted to, the
teaching of English as a second | anguage), and
such ot her secular, neutral, nonideol ogi cal
services as are of benefit to all school children
and are presently or hereafter provided for public
school children of the Commonweal t h.

24 Pa. Stat. Ann. 8§ 9-972.1(b) (West 1992). Pennsylvania | aw

specifies that such auxiliary services be provided to all

st udent s,

regardl ess of the school they attend.

Students attendi ng nonpublic schools shall be
furni shed a program of auxiliary services which
are provided to public school students in the
school district in which their nonpublic schools

| ocated. The program of auxiliary services shal
be provided by the internediate unit in which the
nonpublic school is |ocated, in accordance with
standards of the Secretary of Education. Such
services shall be provided directly to the
nonpubl i ¢ school students by the internediate unit
except that such services shall not be provided in
a church or in any facility under the control of a
sectari an school

appropriate public education to a handi capped person
and the person's parents or guardi an choose to place
the person in a private school, the recipient is not
required to pay for the person's education in the
private school .



24 Pa. Stat. Ann. 8§ 9-972.1(c). Wiile this section would appear
to prevent provision of the auxiliary services in |Immacul ate
Conception School itself, it does not rule out their provision in
a trailer on the school grounds which was under the control of
the School District or Internediate Unit. Defendant acknow edges
that the public school system already provides sone services for
di sabl ed students in a trailer at |Imrmacul ate Conception School .

Finally, Defendant argues that the provision of
services of the sort described inits plan for Plaintiff on the
site of a private sectarian school would violate the
Establ i shnment C ause of the Constitution.

The District has offered an exhaustive array of

adapt ati ons and accomodati ons ranging from

rearrangenent of the physical environnent to

adaptation of curriculummterials to provision

and mai nt enance of equi pnent and assi stive devices

to direct and consultive services by occupational

and physical therapists. Wre these public school

services provided in a sectarian school

environnent, a plainly excessive entangl enment of

sectarian and secul ar educational authorities and

a direct public support of religious instruction

woul d result.
(Def."s Mem at 10.) While a considerable array of services is
contenpl ated, | cannot, on the basis of the allegations in the
Conpl ai nt, say that the provision of auxiliary services on the
school grounds would result in excessive entangl enment or direct
public support of religious instruction. 1In addition to
requiring nore information, such a determ nation woul d have to
take into account the Suprene Court's recent decision in Agostini

v. Felton, No. 96-552, 65 U S.L.W 4524, 1997 W. 338583 (U.S.
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June 23, 1997), which rel axes the bar on the state provision of
educati onal services on the prem ses of parochial schools.

Pennsyl vani a | aw pl aces the burden of providing
auxiliary services to nonpublic schools on the shoul ders of the
internmediate units rather than the | ocal school districts. The
internmediate units may then contract with the | ocal school
districts to provide the services. 24 Pa. Stat. Ann. 8§ 9-964
(West 1992). It is not clear how nuch authority can thereby be
del egated or how nmuch could be delegated in this case. The
correspondence attached to the Conplaint from Defendant's Counsel
to Plaintiff's counsel lists "[t]he [auxiliary] services that the
Bristol Township School District is offering" at LaFayette Schoo
and states that "[t]he District is not in a position to make any
accommodations to Christina's programat |nmmacul ate Concepti on
School ." (Conpl. Ex. A) It may be that the Internedi ate Unit
could contract with the District for the District to nmake the
accommodati ons at | nmacul ate Conception School. Plaintiff
brought this action against the School District only, but she now
wi shes to amend her Conplaint to include Bucks County
Internmediate Unit #22 as a Defendant. | will grant her request
and deny the Mdtion to Di sm ss.

An appropriate O der foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STI NA MARI E SANTHOUSE, : ClVIL ACTI ON
by her nother and next frlend
LYNNE SANTHOUSE

V.

BRI STOL TOMSHI P SCHOOL :
DI STRI CT : NO 97-2502

ORDER

AND HOW this 4th day of August, 1997, upon
consi deration of Defendant's Mdtion to Dismss and Plaintiff's
Response, | T IS HEREBY ORDERED THAT:

1. The Mdtion is DEN ED; and

2. Plaintiff shall have until August 15, 1997, to
anmend her Conplaint to add Bucks County Internediate Unit #22 as
a Defendant. Defendant shall have twenty days fromthe date of
service to respond thereto.

BY THE COURT

John R Padova, J.



