IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAYS RUN ASSOCI ATES : ClVIL ACTI ON
V. :
BROWNI NG FERRI' S, | NC. : No. 97-0508

VEMORANDUM AND ORDER

BECHTLE, J. AUGUST , 1997

Presently before the court is Defendant Browni ng-
Ferris, Inc."s ("BFI") notion to dismss, and Plaintiff Hays Run
Associ ates' ("Hays Run") response thereto. For the reasons set

forth below the notion will be deni ed.

BACKGROUND

The followi ng facts are based upon the well -pl eaded

al l egations of the Conplaint. See Mree v. DeKalb County, 433

US 25 27 n.2 (1977). 1In 1985, Mrgantown Properties ("MP'), a
Pennsylvania |imted partnership, purchased a 4, 000-acre parce

of land (the "Prem ses") situated in Berks County, Pennsyl vani a.
In March 1985, MP and Henderson Road Enterprises, Inc.
("Henderson") entered into an Option and Devel opnment Agreenent
("the 1985 Agreenent"”) whereby MP granted Henderson the excl usive
right to develop landfill "facilities" on the Prem ses, and
Hender son and MP becane joint venturers in the devel opnent and
sale of the Premises. (Conpl. 1 6.) One year |ater, Henderson

assigned all of its rights, title and interest in the 1985



Agreenent to Hays Run, a Pennsylvania |imted partnership. Id. 1
7.

On CQctober 17, 1986, Hays Run and MP entered into a
Devel opment Agreenent (the "1986 Agreenment")® that "revised and
super seded” the 1985 Agreenent. Id. 1 8 In consideration for
$1, 500, 000, Hays Run acquired an undivi ded one-half fee sinple
interest in a 500-acre tract (the "Tract") of land on the
Prem ses and secured the exclusive right to co-develop with M

as joint venturers, waste-related "facilities"?

on the remaining
acreage on the Premses.® 1d.

On May 5, 1987, MP, Hays Run, and BFI, a Maryl and
corporation, entered into a Devel opnent and Option Agreenent (the
"1987 Agreenent"), whereby BFI obtained an option to purchase the
Tract to operate a solid waste landfill (the "Conestoga Landfill"
or "Landfill"). 1d. ¥ 13. The 1987 Agreenent provided that once

BFI obtained the required permts and approvals, and began

1. This Agreenent was recorded with the Berks County Recorder of
Deeds in 1989.

2. The 1986 Agreenent defines "facilities" as "[r]ealty and/or
structures for one or nore solid or liquid waste processing or
di sposal areas or facilities including, but not limted to, a
sanitary landfill, co-generation plant and associ ated waste
facilities.” |1d. Ex. CY 2(0O.

3. The 1986 Agreenent provides that "[t]he only FACILITIES which
shall ever be constructed, devel oped or operated on the PREM SES
shal| be devel oped by Mrgantown and [ Hays Run] as joint
venturers." 1d. Ex. C 9§ 6. The Agreenent further provides that
"[1]n the event the parties agree on a joint venture of any
FACI LI TIES on the PREM SES, they shall share the profits and

| osses fromsane equally and [ Hays Run] shall not be liable for
any acquisition costs of the ground.” [d. Ex. C Y 7. 3.
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landfill operations, it was obligated to pay Hays Run and MP,
jointly, a percentage of the net nonthly revenue fromthe
Conestoga Landfill.* 1d. During negotiations of the 1987
Agreenent, BFI was aware of the terns of the 1986 Agreenent

bet ween Hays Run and MP. 1d. T 14. BFI sought the required
permts and approvals, including a permt fromthe Departnent of
Envi ronnment al Resources ("DER'). Because of prior underground
m ning, DER required BFI to nonitor subsidence on a portion of

the Tract. This entailed placenent of subsidence nonunents

outside the Tract, but within the Prem ses. Id. T 18. In June
1992, DER issued BFI a solid waste permt for the Landfill. | d.
M1 20.

BFI began negotiating with MP for the purchase or |ease
of additional acres within the Premises. 1d. § 22. Hays Run
informed both parties that it considered these negotiations to be
a breach of, and interference with, the 1986 Agreenent. Hays Run
also informed BFI that MP did not speak on Hays Run's behal f.

Id. § 24. BFI continued to negotiate with MP exclusively. [d.
26.

I n Septenber 1992, BFI sought to exercise its option to

purchase the Tract. It also sought to negotiate with MP and Hays

Run a contract for a subsidence easenent and three additional

4. In July 1995, Hays Run filed suit in this court against BFI
for breach of the 1987 Agreenent, alleging that (1) BFI

i nproperly deducted "host fees"” paid to Berks County and New

Mor gan Borough fromthe royalty owed to Hays Run; and (2) BFI
prohi bited Hays Run frominspecting BFlI's books and records. See
Hays Run v. BFI, Cv. No. 95-4584 (E.D. Pa. 1995).
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easenents for an access road to the landfill, a water pipeline
fromthe Landfill, and a spillway pipeline fromthe Landfill
Id. T 27. However, because there was di sagreenent anong the
parties regarding the price and the division of the proceeds
bet ween Hays Run and MP, the cl osing date was post poned.

On Novenber 15, 1992, Hays Run and MP attenpted to
resol ve sonme of the problens by renegotiating and restructuring
the 1986 Agreenent. They agreed to

negoti ate together in good faith for any
waste related facilities on the PREM SES and
.o pronptly disclose to each other any
potential users for FACILITIES. 1In so doing,
the parties agree to try to jointly obtain

t he maxi mum possi bl e consi deration, including
sale or |lease of land, for any proposed joint
vent ure.

Id. 7 30. They also agreed to nodify the profit-sharing
provi sion of the 1986 Agreenent to read:

In the event the parties agree on a joint
venture of any FACILITIES on the PREM SES,
they shall share the profits and | osses

equal Iy, except that: (a) with respect to any
| and sold or |eased in connection with such
joint venture, Morgantown shall receive the
first proceeds up to an anount equal to

$10, 000 for each acre sold or |eased, and the
parties will divide equally the renaining
consi deration to be paid (for ground or

ot herwi se) in respect of such joint venture;
provi ded, however, that in no event shal

[ Hays Run] receive less than forty-five (45%
percent of the total consideration

(i ncluding paynent for |and sold or |eased)
paid or to be paid to Mrgantown and [ Hays
Run] in respect of such joint venture.

Id. Ex. | Y 1. BFI was aware of these amendnents at all rel evant

times. [d. 1Y 31-33. On Novenber 23, 1992, BFI purchased the



Tract for $5,400,200. 1d. Ex. J. M and Hays Run al so granted
BFI a perpetual easenent to go on, across, over, and under seven
strips of land 150 feet wide. 1d. Ex. M Under that agreenent
(the "Subsi dence Easenent Agreenent"), BFI was obligated to pay
MP and Hays Run an easenent fee of $150, 000 per year over the
life of the subsidence nonitoring program The proceeds were to
be divi ded between MP and Hays Run according to the terns of that
agreenent. |d. Operations at the landfill began in January
1994.

On May 15, 1995, MP, wi thout Hays Run's know edge or
consent, sold twenty-nine acres of the Prem ses directly next to
t he Conestoga Landfill to BFlI for $290,000, allegedly to
straighten the access road. 1d. § 37. On June 13, 1995, BFI
submtted to DER a "M nor Permt Modification Application” to
revise the subsidence nonitoring program |In that application,
it requested that DER allow it to place all of the subsidence
nmonunments on its recently acquired land. 1d. 1Y 39-41. DER
granted the application. 1d. § 44. BFI then exercised its right
to cancel the Subsi dence Easenent Agreenent. Id. § 45. The road
has not been straightened.

On January 23, 1997, Hays Run filed a Conplaint in this
court, arguing that BFI tortiously interfered with the anmended

1986 Agreenent.®> |d. Specifically, Hays Run clains that BFI,

5. Hays Runs filed another conplaint alleging that BFI

tortiously interfered wth the 1986 Agreenent by inducing MP to

enter into an option contract with respect to a 205-acre parcel
(continued...)



W thout privilege or justification, intentionally interfered with
MP's performance of the contract. [d. As a result of BFI's
intentional interference, Hays Run alleges it has suffered
nonetary danmages. 1d. Y 50.

On March 18, 1997, BFI noved to dismss, arguing that
because MP and Hays Run inforned it that MP was the sol e owner of
the twenty-nine acres, had good title, and was authorized to
grant BFlI an easenent to the land, BFlI could not have intended to
interfere wwth any contract between Hays Run and MP. (Def.'s
Mem Supp. Dismissal at 10.) BFI also argues that the Conpl ai nt
fails to sufficiently allege that BFl intentionally interfered
with the 1986 Agreenent because BFlI had an unconditional right to
term nate the Subsi dence Easenent Agreenent. 1d. at 11
Finally, BFI argues that the Conplaint fails to state a claim
because it nerely alleges that BFlI entered into a contract with
MP knowi ng that MP could not performthat contract and the

exi sting contract wwth Hays Run. |d.

. LEGAL STANDARD

The purpose of a Rule 12(b)(6) notion to dismss is to

test the legal sufficiency of aclaim Sturmv. dark, 835 F.2d

1009, 1011 (3d Cr. 1987). In reviewing a Rule 12(b)(6) notion,

5. (...continued)

of land within the prem ses wi thout participation or paynment of
consideration to Hays Run. See Hays Run v. BFI, Cv. No. 96-1021
(E.D. Pa. 1996). That Civil Action as well as Civil Action Nos.
95-4584 and 97-2310 have been consolidated wth this action.
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the court nust accept all allegations of fact in the plaintiff's
conpl aint, "construe the conplaint in the |ight nost favorable to
the plaintiff, and determ ne whet her, under any reasonabl e
readi ng of the pleadings, the plaintiff my be entitled to

relief." Colburn v. Upper Darby Township, 838 F.2d 663, 665-66

(3d Cr. 1988), cert. denied, 489 U S. 1065 (1989) (quotation

omtted). If "it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich wuuld entitle
himto relief,” the conplaint wll be dismssed. Conley v.

G bson, 355 U. S. 41, 45-46 (1957).

L1l DI SCUSSI ON

A. Tortious Interference

Federal courts sitting in diversity nust apply

substantive state | aw. Erie RR Co. v. Tonmpkins, 304 U S. 64

(1938). The Commonweal th of Pennsyl vani a has adopted the
Rest atenment (Second) of Torts 8 766 as the standard governing the

law of tortious interference with contracts. Schulman v. J.P

Morgan I nv. Managenent, Inc., 35 F.3d 799, 809 (3d Cr. 1994).

That section provides:

One who intentionally and inproperly
interferes with the perfornmance of a contract
(except a contract to marry) between anot her
and a third person by inducing or otherw se
causing the third person not to performthe
contract, is subject to liability to the
other for the pecuniary loss resulting to the
other fromthe failure of the third person to
performthe contract.



Rest at enrent (Second) of Torts § 766 (1979). To survive BFl's
notion, Hays Run nust allege four things: (1) there was an

exi sting contractual relationship between Hays Run and MP;, (2)

BFI intended to interfere with that contract by inducing a breach
or otherw se causing MP not to perform (3) BFlI's actions were
not privileged or justified; and (4) Hays Run suffered pecuniary

damages as a result of the breach of contract. See Al Hamilton

Contracting Co. v. Cowder, 644 A 2d 188, 191 (Pa. Super. 1994).

1. Contractual Rel ationship

Hays Run all eges that MP and Henderson entered into a
contract by which they becane joint venturers in the devel opnent
and/ or sale of the Prem ses (the 1985 Agreenent), and that on
April 1, 1986, Henderson assigned all rights, title, and interest
in the 1985 Agreenent to Hays Run. (Conpl. 1 6-7.) It also
alleges that it entered into the superseding 1986 Agreenent with
MP, and becane exclusive joint venturers. 1d. 1 8-11, 49. That
agreenent, Hays Run contends, granted it the right to co-devel op
and operate landfills on the Prem ses and to be present and
participate in any related negotiations. Hays Run also all eges
that BFI was aware of the contract and its terns. Id. T 50.
Hays Run has sufficiently alleged that it has an existing
contractual relationship wth M

2. Intent to Interfere

I ntentional inducenent to breach a contract occurs
"where the actor knows an injury is certain or substantially

certain to occur as a result of his action." Restatement
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(Second) of Torts § 766 cnt. | (1979); Total Care Sys., Inc. V.
Coons, 860 F. Supp. 236, 241 (E.D. Pa. 1994).

Hays Run alleges that BFI, aware of the 1986
Agreenent, intentionally induced MP to sell the twenty-nine acres
so that BFI could use the land for waste-related facilities and
avoi d payi ng the $150, 000 year easenent fee. 1d. f 37. Hays Run
asserts that BFI and MP knew that their negotiations and
agreenent breached the 1986 Agreenent. 1d. § 38.

BFI argues that it could not have intended to interfere
with the 1986 Agreenent because MP warranted that it was the sole
owner of the twenty-nine acres, had good title, and was
aut hori zed to grant an easenent, and Hays Run al so warranted
these facts when it signed the Subsi dence Easenent Agreenent.
(Def.'s Mem Supp. Dismissal at 10.) It also argues that Hays
Run nerely contends that BFI contracted with MP know ng of the
exi sting contract, and that, because BFlI had the right to cancel
t he Subsi dence Easenent Agreenent, it could not have intended to
interfere with the contract. The court disagrees.

Hays Run alleges that BFlI reviewed the 1986 Agreenent
prior to initiating discussions with MP for the purchase of the

twenty-nine acres (Am Conpl ¥ 13, Hays Run v. BFI, Gv. No. 96-

1021 (E.D. Pa. 1996)).° Hays Run also alleges that BFI knew the
ternms of the Novenber 15, 1992 Anendnent. (Conpl. ¢ 31.) Thus,

BFI was aware of Hays Run's joint venture interest in the

6. In its notion, Hays Run incorporated by reference its filings
in Gvil Action No. 96-1021.



property and that any contract for the purpose of devel oping
facilities on the land woul d constitute a breach of the
agreenent. It alleges that BFlI then approached a vul nerable M
and induced it to breach its obligation to Hays Run under the

1986 Agreenent, knowi ng that this would harm Hays Run's interest.

Tortious interference requires only "an interference
that is incidental to the actor's independent purpose and desire
but known to himto be a necessary consequence of his action.™
(Restatenent (Second) of Torts cnt. j (1979). Hays Run's
allegations are nore than sufficient to survive the notion.

3. Privilege and Justification

Hays Run alleges that BFlI's actions were neither
privileged nor justified. 1d. Y 52-53. BFI argues that its
actions were justified because Hays Run and MP warranted that M
was the sole owner and it had the right to grant an easenent.
(Def.'s Reply to Pl.'s Mot. Opp. Dismssal at 2.) The fact that
MP was the record owner of the property does not nean that there
were not other interests in the property. Further, the court
does not agree with BFI's contention that M s right to grant an
easenent is equivalent to the right to sell the land. Accepting
Hays Run's allegations as true, the court nust find that Hays Run
has sufficiently alleged that BFlI's actions were neither
privileged nor justified.

4. Damages
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Hays Run also alleges that it suffered danages as a
result of BFI's actions. Hays Run and MP agreed "to negotiate
together in good faith for any waste related facilities on the
PREM SES and [to] pronptly disclose to each other any potenti al
users for FACILITIES." [Id. Ex. I § 3. 1In so doing, "[they
agreed] to try to jointly obtain the maxi num possi bl e
consi deration, including sale or |lease of |and, for any proposed
joint venture." 1d. According to Hays Run, MP has breached
their agreenent as a result of BFI's intentional inducenent, and
Hays Run therefore will not receive its portion of the estinated
$1.5 mllion obligation under the Subsidence Easenent Agreenent.
(Pl."s Mm Opp. Dismssal at 5-6.) The court finds that Hays
Run has adequately pled the danmages el enent of its claim

Taking all of Hays Run's allegations as true, the court
cannot conclude that Hays Run can prove no set of facts in
support of its claimwhich would entitle it to relief. Hays Run
has sufficiently pled a claimfor tortious interference pursuant

to Section 766 of the Restatenent.

| V. CONCLUSI ON

For the above reasons the court will deny BFlI's Mtion

to Dismss. An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HAYS RUN ASSOCI ATES : CIVIL ACTI ON
V. :
BROA NG FERRI' S, | NC. : No. 97-0508
ORDER

AND NOW TO WT, this th day of August, 1997, upon
consi derati on of Defendant Browning-Ferris, Inc.'s Mtion to
Dismss and Plaintiff Hays Run Associ ates' response thereto, IT

| S ORDERED that said notion is DEN ED.

LOU S C. BECHTLE, J.
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