IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHN O CGREENE : ClVIL ACTI ON
V. :
ROBERT E. RUBIN, Secretary of the

Treasury, in his official capacity, :
GERALD WOODRUFF and FRANK RUSH : NO 95-2415

VEMORANDUM AND ORDER

HUTTON, J. July 29, 1997

Presently before this Court are the Mdtion of Defendants
Geral d Woodruff and Frank Rush to Substitute the United States in
their Place as Defendants (Docket No. 29), and the Plaintiff's

Response t hereto.

| . BACKGROUND

In My, 1988, the plaintiff, John O Geene, began
working as a federal police officer at the United States Mnt in
Phi | adel phi a, Pennsyl vania. The plaintiff alleges that during his
enpl oynent, defendants Gerald Wodruff and Frank Rush have nade
false and defamatory statenents. He also maintains that the
def endants’ conduct was not within the scope of their enpl oynent
nor part of any personnel action taken against the plaintiff. (Am
Conpl . at 17 33-34.)

On April 24, 1995, the plaintiff filed suit inthis Court
seeking redress for race-based discrimnation and retaliation for
activity protected by the First Amendnent and t he Equal Enpl oynent
Qpportunity Act, Title VII of the Cvil R ghts Act of 1964, as



anmended, 42 U.S.C. 8§ 2000e, et seq., and violations of state | aw
Rat her t han answer the conpl aint, however, defendants Wodruff and
Rush have filed the instant notion, urging the Court to substitute

the United States as the defendant.

1. DI SCUSS| ON

A. Legal Standard

Under the Federal Enployees Liability Reform and Tort
Conpensati on Act of 1988, 28 U. S. C. 88 1346, 2671-2680, a court may
substitute the United States as the defendant in a case where
federal enployees are sued.\' 28 U.S.C. § 2679(d)(1) (1994). To
ef fectuate substitution, the Attorney General of the United States
must certify that the defendant enployee was acting within the
scope of his enploynent at the time of the incident, which gave
rise to the claim Id. In this certification, the Attorney

General should state the basis for her conclusion. Mlo v. Hafer,

13 F.3d 736, 747 (3d G r. 1994).
The certification, however, is not conclusive, and thus,
the Attorney General's request is subject to judicial review

Qutierrez de Martinez v. Lamagno, 115 S. C. 2227 (1995).

Y This statute provides in relevant part as foll ows:

Upon certification by the Attorney General that the
def endant enpl oyee was acting within the scope of his
office or enploynent at the tinme of the incident out of
which the claimarose, any civil action or proceedi ng
conmenced upon such claimin a United States district
court shall be deened an action against the United
States under the provisions of this title and all
references thereto, and the United States shall be
substituted as the party defendant.

28 U.S.C. § 2679(d) (1) (1994).



Recently, the United States Court of Appeals for the Third Grcuit
expl ai ned how the Court should review the certification:

If the Attorney General's certification
is based on a different understandi ng of the
facts than is reflected in the conplaint, the
plaintiff should be permtted reasonable
di scovery and should then be called upon to
come forward, as if responding to a notion for
summary judgnment, wth conpetent evidence
supporting the facts wupon which he would
predicate liability, as well as any other
facts necessary to support a conclusion that
t he defendant acted beyond the scope of his
enploynent. If the plaintiff fails to tender
such evidence, the statute requires that
substitution be ordered.

If the plaintiff does cone forward with
conpetent evidence that would permt a
conclusion contrary to that found in the
certification, t he def endant and t he
governnent, after discovery if desired, are
entitled to an evidentiary hearing at which
both sides will tender their evidence on al
di sputes material to the scope of enploynent
i ssue. Thereafter, the district court wll
resolve all issues of fact or lawrelevant to
that issue and will find that the defendant
did or did not act within the scope of his or
her enploynent. |If the court's finding favors
t he defendant, substitution nust be granted.
| f the court determ nes that the defendant did
not act wthin the scope of his or her
enpl oynent, the case will proceed agai nst the
def endant enpl oyee.

Melo, 13 F.3d at 747 (footnote omtted).

Under the Act, a court nust apply the law of the state

where the incident occurred. Wiytosek v. Rademan, 903 F. Supp.

842, 843 (E.D. Pa. 1995) (citing 28 U.S.C. 8 1346(b)). In this
case, because the actions alleged occurred at the United States
M nt i n Phil adel phia, Pennsyl vani a | awapplies. Under Pennsyl vani a

| aw, a court determ ni ng whet her an enpl oyee acted within the scope
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of his enpl oynent nust apply Restatenent (Second) of Agency § 228.
Whyt osek, 903 F. Supp. at 845; see Aliota v. G aham 984 F. 2d 1350,

1358 (3d Gir.) (predicting that Pennsylvania Suprene Court woul d
adopt Restatenment (Second) of Agency 8§ 228), cert. denied, 114 S

Ct. 68 (1993). This portion of the Restatenent defines conduct
Wi thin and outside the scope of enploynent as follows:

(1) Conduct of a servant is within the scope
of enploynent if, but only if:

(a) it is of the kind he is enployed to
perform

(b) it only occurs substantially within
the authorized tine and space |imts;

(c) it is actuated, at least in part, by
a purpose to serve the nmaster, and

(d) if forceisintentionally used by the
servant agai nst another, the use of force is
not unexpectable by the master.
Rest at ement (Second) of Agency 8§ 228(1) (1958). On the other hand,
an enpl oyee' s conduct "is not wthin the scope of enploynment if it
is different in kind from that authorized, far beyond the
authorized tine or space |limts, or too little actuated by a

purpose to serve the master."” Restatenent (Second) of Agency 8§

228(2) (1958).

B. Analysis of Defendants' Nbtion

In this case, Mchael R Stiles, United States Attorney
for the Eastern District of Pennsylvania, certified that the
def endants’ conduct was within the scope of their enploynent.

(Certification of Scope of Enpl oynent of 10/30/95.) The plaintiff,



however, chall enges this certification and of fers evi dence that the
def endants' actions are outside the scope of their enploynent.
Specifically, the plaintiff maintains that the devel oping record
clearly indicates that the defendants acted for reasons unrel ated
totheir duties at the Mnt. Thus, to determ ne whether the Court
may substitute the United States for defendants Wodruff and Rush,

it is necessary to analyze the clains against each defendant.

1. Statenents of Def endant Geral d Whodr uf f

In his conplaint, the plaintiff al l eges that

def endant Wbodruff, a Mnt police sergeant, "made fal se
accusations to other US. Mnt enployees that [the] plaintiff
t hr eat ened def endant Woodruff's child, nmade crank tel ephone calls
to his wife, put a rat carcass on his porch, and stal ked him at
home . . . ." (Am Conmpl. at § 32(a).) He supports his
al l egations by arguing that defendant Wodruff has admtted that
the rat carcass behind his house are not work rel ated. (PI."s
Resp. at 3-5.) Furthernore, the plaintiff asserts that defendant
Whodr uff sought the advice of Robert W Morris, the Chief of the
United States Mnt Police, not for a Mnt related reason, but
because he was a fornmer Philadel phia Police Oficer. (ld. at 5.)
Def endant Wbodruff, on the other hand, asserts that his conduct was
related to his enploynent, because his comments were notivated by
an Equal Enpl oynment Qpportunity ("EEQO') investigation. (Defs.'
Reply at 2, 6.) Because he is required by lawto conply with EEO

requi renments, defendant Wodruff asserts that his conduct is work



related, and thus falls within the scope of his enploynent. (1d.)
Therefore, he request that the Court substitute the United States
in his place as a defendant in this suit. (1d.)

After reviewing the evidence in the record, this Court
finds that the actions of defendant Wodruff are not work rel ated.
Specifically, defendant Wodruff admtted at his deposition that
the incident involving the rat carcass was not work rel ated:

QUESTI ON: What does a rat carcass behind your
house got to do with your job?

ANSVEER: | don't know.

QUESTION: Wy would you discuss the rat
carcass behind your house wth
anyone at your job?

ANSVER: | discussed it with the chief to ask
his advice on what to do with it.

QUESTI ON: To ask his advice on what to do wth
a rat carcass behind your house?

ANSWVER: Yes.

QUESTION: |s the rat carcass behi nd your house
job rel ated?

ANSVER: No, sir.

(Dep. of Cerald Whodruff at 50-51) (enphasis added). He al so that
he bypassed his |ieutenant, and spoke with Chief Mrris, because
the head of the Mnt police was fornmerly a Phil adel phia police
of ficer:

QUESTI ON: You said you went to Chief Mrris?

ANSVEER: Yes.

QUESTI ON:  For an advice. Ws that your direct
chain of command, Chief Mrris?



ANSVER: No, sir.

QUESTI ON:  Your direct chain of comand woul d
have been an

| i eut enant ?

ANSVEER: Li eut enant, yes.

QUESTI ON: And between you and Chi ef
| i eut enant and

t here was a
I nspector?

ANSVER: Yes, Sir.
QUESTION: Is that right?
ANSVER: Yes, sSir.

I nspect or or

QUESTION: In the chain of comand?

ANSWVER: Yes, Sir.

QUESTI ON:  So, when you went
was Chief Mrris also a personal
friend of yours?

to Chief Mrris,

ANSVEER: Not a personal friend, no.

QUESTI ON: Not a persona

friend.

have considered hima friend?

ANSVEER: No, sir.

QUESTI ON: WAs there any reason why you would

Morris

Wul d you

have gone over the chain of conmmand

to Chief Mrris

to discuss a rat

carcass f ound

on your house

property?

ANSVER: Because it wasn't a work related

i ssue.

QUESTION: It was not a work-related issue?

ANSWVER: No, sir.

(1d. at 71-72) (enphasis added). This fact is instructive, because

the Mnt police force is structured like the mlitary,

of fi cers nust respect the hierarchial
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chai n of conmmand.

and t hus,

(Position



Description for Supervisory Police Oficer at 1.) Therefore, by
speaki ng with Chief Morris and bypassing the rigid chain of command
of the federal police force, defendant Wodruff denonstrated that
his concerns about the rat carcass were not work rel ated.

This Court also recognizes that a Mnt enployee nust
conply wi t h EEO gui del i nes and cooperate wi th EEO personnel as part
of their employnent. 29 CF.R § 1614.102 (1997). Neverthel ess,
even though the M nt enpl oyee nust conply with these regul ati ons,
his conpliance is limted to those areas over which the Mnt has
jurisdiction.\? (Position Description for Supervisory Police
Oficer at 1.) The Mnt's jurisdictionis limted to the prem ses
of the Mnt, "the physical/geographical area within which police
power may be exerci sed and out si de of which police power may not be
exercised by officers of the Mnt Police." (United States M nt
Security Manual at 2.) Therefore, any statenents unrelated to a
Mnt police officer's duties do not fall wthin the Mnt's
jurisdiction, nerely because the of fi cer nade t he statenents during

a meeting with an EEO representative.\?

2 The M nt Security manual describes this jurisdiction as follows:

Under the provisions of 40 U S.C. 8§ 318, officers of
the Mnt Police nmay exercise their police | aw
enforcenent and arrest powers in exclusive and
concurrent jurisdiction areas under the charge and
control of the US. Mnt. The Facility Chief, Mnt
Police will identify the proper jurisdiction of each
facility.

(United States M nt Security Manual at 5.)

3 The U.S. Mnt Security Manual describes a Mnt police officer's
authority in other jurisdictions:

In areas not under the charge and control of the U S _
(continued...)



In this case, defendant Wodruff argues that his
statenents are related to his enploynent of the Mnt, because of
the timng of the rat carcasses corresponded with the dates of his
neetings with the EEO representative. (Defs." Reply. at 2.)
Nonet hel ess, defendant Wodruff has not provided evidence which
denonstrates that the plaintiff knew when def endant Wbodruff woul d
nmeet with the EEO representative. |In fact, the record suggests
that the opposite is true:

QUESTI ON: When did you tell Chief Mrris that

M. Geene could have put the rat
carcass on your porch?

ANSVEER: After that Thursday.

QUESTION: After that Thursday. VWhat is it

that made you believe M. Geene
woul d have done that?

ANSVEER,; Because | believe because of the
timng of the rat carcasses on the
por ch.

QUESTI ON: Because you believed what?

ANSVEER: Because on Monday and Thursday | was
scheduled to neet with a[n] EEO
representative regardi ng John
G eene' s case.

(...continued)
M nt, officers of the Mnt Police have no nore police
authority than a private citizen, although the officer
may in fact be on duty, in transit between M nt
locations, and in uniform The powers of arrest of a
private citizen are generally severely limted and vary
greatly fromstate to state. |If an officer of the Mnt
Pol i ce nakes an arrest or uses deadly force on property
not under the charge and control of the U S Mnt for a
crinme conmitted on property not under the charge and
control of the U S. Mnt, the officer does so at the
officer's peril, unless the officer has been deputized
by the jurisdiction in which the crinme occurred.

(United States M nt Security Manual at 4-5.)

-9 -



QUESTI ON:.  Ckay. On Monday and Thursday you
were supposed to neet with M. --
with an EEO officer?

ANSVEER: Yes.

QUESTI ON:  And what about that neeting nmade you
believe M. Greene would put a rat
carcass on your property?

ANSVEER: | don't quite understand. Nothing
about the neeting.

QUESTION: Right. So my question is what fact
| ed you to believe M. G eene woul d
have put a rat carcass on your
property?

ANSVEER: The fact that on Mnday | had the
neeting scheduled and the rat
carcass was found by ny wfe. I
reschedul ed that neet i ng. I
cancel ed that for that Mnday. I
rescheduled it for that Thursday.
And the only people that knewthat |
had reschedul ed it for Thursday was
nme, the chief, to ny know edge, and
t he EEO counsel or or a
representative and rescheduled it
f or Thur sday.

(Ld. at 56-57) (enphasis added). Therefore, the Court cannot find
a nexus between t he scope of defendant Whodruff's enpl oynent at the
M nt and his statenents about the rat carcasses.

Accordingly, this Court concludes that defendant
Wodruff's statenents pertainto activities unrelated to his job as
aMnt Police officer, and involve matters outside the jurisdiction

of the United States M nt.

2. Statenents of Defendant Frank Rush

In his conplaint, the plaintiff alleges that defendant

Rush, the Mnt's Chief Plant Engineer, placed a nessage on a
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conputer at the Mnt, in which he "clainmed that [the] plaintiff
recei ved i nsurance noney froma previous girlfriend who di ed; that
he had recei ved psychiatric treatnent; that [the] plaintiff stal ked
hi s daughter; and, that he was termnated from his teaching
positi on because of conplaints fromthe parents.” (Am Conpl. at
1 32(b).) The plaintiff asserts that defendant Rush's statenents
concern his personal life and thus are unrel ated to the busi ness of
the Mnt. (Pl.'s Resp. at 6.) Therefore, the plaintiff urges this
Court to deny the defendants' notion. (ld.) Defendant Rush, on
the other hand, maintains that his coments pertain to his work,
because there were notivated by a concern for his personal safety.
(Defs.' Reply at 6.)

After reviewng the record, this Court finds that
def endant Rush's all eged statenents are not related to his job at
the Mnt. As Chief Plant Engineer, defendant Rush did not have

supervisory control over the plaintiff.\* VWile his

4 Def endant Rush's duties as Chief Plant Engineer are as follows:

The incunbent assigned to this position serves as

Di vi sion Chief for Plant Engineering Division with the
overall responsibility for insuring the continuous
operating capability of production facilities and

equi pnent thus nmaking it possible to achieve and
sustain a planned production schedul e.

Admini sters the controls necessary for the naintenance
and repair of all building facilities, preventative
mai nt enance prograns, the installation of mechanica
and el ectrical equi pnent and the nmanufacture of parts
for equi prent.

Supervi ses, plans, schedules, and sets priorities for
di vi sion objectives. Assigns projects to subordi nate
supervi sors.

Provi des the necessary technical and engi neering
know edge to resol ve uni que problens and coordi nate the

(continued...)
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responsi bilities included plant safety, those responsibilities are
limtedtothejurisdictionof the Mnt. (See Position Description
of Supervisory General Engineer.) As with other Mnt enpl oyees,
that jurisdiction is |imted to the premses of the Mnt. (See
id.) Furthernore, the record does not indicate that defendant Rush
was concerned about his safety at the Mnt, but rather his famly's
safety at honme in New Jersey. Like, defendant Whodruff, defendant
Rush rel ayed his concerns to officers at the Mnt, inthis case, to
| nspector John D. Cassidy. (Dep. of John D. Cassidy at 58-59.) At
his deposition, Inspector Cassidy stated that defendant Rush
approached hi mbecause he was concerned about activities occurring
at hone:

QUESTION: What was the nature of that
di scussi on?

ANSVEER: Basi cal ly his concern that sonet hi ng
was goi ng on between John G eene and
apparently his daughter that he

(...continued)
overall efforts of the engineering, nmintenance, and
manuf act uri ng operations.

Provi des the admi nistrative direction and controls
necessary for divisional operation.

a) Provi des advice, counsel, and instruction on
admi ni strative matters

b) Eval uat es performance of subordi nates

c) Identifies training and devel opmental needs for
t he division, and makes provision for training

d) Hears and resol ves conpl aints

e) Ef fects disciplinary measures

f) I nterviews candi dates for positions and
pronotions, recomends appointnment, and in
di sci plinary cases-suspensions or renoval if
war r ant ed

0) Est abli shes internal divisional guidelines

h) Devel ops staffing plans

i) Admi ni sters division budget.

(Position Description of Supervisory Ceneral Engineer at 1.)
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QUESTI ON:

ANSVEER:

QUESTI ON:

ANSVEER:

QUESTI ON:

ANSVEER:

QUESTI ON:
ANSVEER:

wasn't confortable with and he was
concer ned about.

Somet hi ng was goi ng on between John
Greene and his daughter and he
wasn't confortable about it?

Some things had been said or done
that he believed had been said or
done by John G eene.

Some things had been said or done
that he believe was said by John
G eene?

Correct.

What was this something he told you
that was said or done that he
bel i eved was John G eene?

Cars being parked out in front of
hi s house, phone calls.

VWhat el se?

That's all | recall.

(ILd. at 67.) Inspector Cassidy reports that he met with Chief

Morris to discuss defendant Rush's probl emand determ ned that the

probl emwas outside the Mnt's jurisdiction and was best handl ed by

| ocal | aw enforcenent:

QUESTI ON:

ANSVEER:

QUESTI ON:

ANSVEER:

QUESTI ON:

Now, concerning this first neeting,
what actions did you take?

Joe [Kedziora] and | went up and saw
the chief and we discussed it with
t he chief.

Exactly what was it that you told
the chief?

| just said Frank [Rush] had sone
concerns and basi cal |l y what he sai d.

What concerns did you have?
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ANSVEER:
QUESTI ON:

ANSVEER:

QUESTI ON:

ANSVEER:

QUESTI ON:

ANSVER:
QUESTI ON:
ANSVER
QUESTI ON:

ANSVEER:

QUESTI ON:

ANSVEER:

QUESTI ON:

| didn't have any at the tine.

When you went to the chief, did you
have any concerns?

Just to nmake sure | passed it on to
hi m

At this point what did the chief
tell you?

| think basically we discussed the
course that Frank needed to take,
had everything to do wth the
jurisdiction that it was occurring
in , and that's about it.

Straight after the neeting wth
Frank you went to the chief, you
told the chief what Frank had told
you?

Uh- huh.
Did Frank go with you to the chief?
No.

So then the chief advised you or
told youto tell Frank the course of
action he should take?

We discussed it. | think we rel ated
to Frank that was an issue that was
outside and that he shoul d cont act
the jurisdiction where he lived.

* * *

At that tine you and the detective
advi sed Frank Rush to do what?

He shoul d cont act hi s | ocal
jurisdiction; inthis case |l believe
it wvas M. Holly.

Contact his | ocal jurisdiction.
VWhat do vyou nmean? I don't
under st and t hat.
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ANSVEER:

QUESTI ON:

ANSVEER:
QUESTI ON:
ANSVEER:

QUESTI ON:

ANSVEER:
QUESTI ON:
ANSVER:

QUESTI ON:

ANSVER:
QUESTI ON:

ANSVEER:

The police in the jurisdiction that
he lived.

You advised him to contact the
police where he |ived?

Correct.

Whay did vou advise himto do that?

Because if he had concerns, they
were the jurisdiction that could
handl e any situation t hat he
percei ved was arriving.

Was there any reason you, as
i nspector of police at the U.S. M nt
didn't handle it? Wiy did you tel
himto go to the local police?

It didn't concern Treasury busi ness.

It didn't concern Treasury busi ness?

What he was al | egi ng was occurri ng.
Told him to get ahold of Bel
Tel ephone.

At that point you said it didn't
concern Treasury busi ness, you told
himto go to the | ocal tel ephone and
to the local police[,] right?

Correct.

Even though you told Frank Rush it
was not a concern of the Treasury,
that's a local thing, you still went
to the chief and you told the chief?

Well, basically what | told Frank
was what he perceived was occurring
on the outside was sonething that
had to be handled by another
jurisdiction. He said he was
concerned about his safety and
health and welfare there. So with
that in mnd, we conveyed it to the
chief.




QUESTION: How did he describe to you his
concern for hinmself, Frank Rush?
What was his concern that he gave
you for hinself?

ANSVEER: | didn't renmenber. He just said, "I
got to cone to work here every day
and | got to see this guy."

QUESTION: He had to see the guy?

ANSVEER: Yes.

QUESTI ON: So hi s concern was about seei ng John
G eene?

ANSVEER: Wrds to that effect.

(Cassidy Dep. at 71-76) (enphasis added). Even though Inspector
Cassidy testified that defendant Rush was concerned about seeing
the plaintiff at work, the Court cannot find evidence to support
t he assertion that defendant Rush was concerned for his personal
safety, while he was within the jurisdiction of the Mnt.

This Court also rejects defendant Rush's assertion that
because he was preparing notes for an EEO hearing, the statenents
are work related. As wth defendant Wodruff, defendant Rush's
concerns involved business unrelated to the Mnt. Therefore, the
Court cannot find a nexus between the scope of defendant Rush's
enpl oynent at the Mnt and his statenents.

Accordingly, this Court concludes that defendant Rush's
statenents pertain to activities unrelated to his job as a M nt
Police officer, andinvolve matters outside the jurisdiction of the

United States M nt.

[11. CONCLUSI ON




This Court finds that defendants Wodruff and Rush have
not denonstrated that their statenments were related to their work
at the Mnt. Therefore, this Court will not substitute the United
States in place of the defendants in this suit.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
JOHN O CGREENE : ClVIL ACTI ON
V. :
ROBERT E. RUBIN, Secretary of the

Treasury, in his official capacity, :
GERALD WOODRUFF and FRANK RUSH : NO 95-2415

ORDER

AND NOW thiS 29t h day of July, 1997, upon
consi deration of Mdtion of Defendants CGerald Wodruff and Frank
Rush to Substitute the United States in their Place as Defendants
(Docket No. 29), IT IS HEREBY ORDERED t hat the Defendants' Mbdtion
i s DENI ED.

BY THE COURT:

HERBERT J. HUTTON, J.



