IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EARL F. VWH TMORE,
Plaintiff, :
V. : ClVIL ACTION NO. 96-2745

DENNIS J. SMTH, and
UPPER MI. BETHEL TOWNSH P
Def endant s.

MEMORANDUM

Cahn, C. J. July 1997

| NTRODUCT! ON

Plaintiff, Earl Whitnore, Sr., ("Whitnore") filedthis |l awsuit
agai nst Defendants Dennis J. Smith ("Smth") and Upper M. Bet hel
Township ("Township") pursuant to 42 U S. C. § 1983 alleging
violations of his Fourth, Fifth, and Fourteenth Amendnent rights.
Whitnore's three count conplaint alleges that Smith arrested him
wi t hout probable cause, searched his trailer wthout probable
cause, and falsely inprisoned him Wi tnore al so all eges that
Smth's actions were the direct result of the policies, custons,
and practices of the Township. Defendants have noved for summary
j udgnment pursuant to Federal Rule of Civil Procedure 56. For the

foll owi ng reasons, the court will grant Defendants' Motion.

1. EACTS
Taken in the |light nost favorable to Wiitnore, the non-noving
party, the facts are as follows. On Septenber 8, 1993, Snmith, a

police officer enployed by the Township, went to the hone of



Kenneth and Beth Bell after receiving information that the Bells'
child Megan, age five, had been sexually assaulted by severa
i ndi vidual s i n the nei ghborhood. Smth brought Megan, her brother
(Christopher, age eight), and Ms. Bell to the police station to
interview the children about the alleged assaults.

During Smith's interview of Megan,' she stated that Danny
Paolini (ajuvenile) and "Earl" had tied Megan to a tree and pl aced
their "wieners" in her nouth. See Defendants' Appendix to Mtion
for Summary Judgnent (hereinafter "Def. App.") at 3 (Suppl enental
I nci dent Report of Dennis Smth). Megan told Smth that she was
havi ng ni ght mares because Paolini and Earl said that the police
woul d put her in jail if she told anyone what had happened. |d.
She al so stated that Paolini had placed his fingers in her vagi na
on several occasions.? |d.

Sm th conducted an audi ot aped interview of Christopher that

! Defendants claimthis interview was audi ot aped, but no
such tape has been found.

> Defendants contend that during this interview, Megan nade
reference to a person naned "Bub" who had sexual ly assaulted her.
Wien Ms. Bell and Smth asked who "Bub" was, she told them
"Earl." Both Ms. Bell and Smth thought Megan was referring to
Earl Whitnore, Jr. (Plaintiff Whitnore's son). Later, Ms. Bel
realized that Megan was actually referring to Earl Wiitnore, Sr
when she spoke about "Bub." See Def. App. at 164-68 (Smith
Dep.). Ms. Bell imrediately conveyed this information to Smth.
Plaintiff contends it is inpossible to verify Defendants' claim
because t he audi otape of Megan's interview is unavail abl e.
Furthernmore, Plaintiff asserts, the audi otaped interviews of
Chri st opher and Matthew Mucklin (a child who all egedly witnessed
assaults on Megan) nmade no nention of a person nanmed "Bub." The
court need not resolve this dispute because, as discussed infra,
subsequent interviews gave Smth probable cause to concl ude that
Earl Whitnore, Sr. had sexually assaulted both Megan and
Chri st opher.



same evening. Chri stopher stated that Paolini had sexually
assaul ted Megan on two di fferent occasions. Christopher also said
that a juvenile nanmed WlliamWI|son told himthat he (WIson) and
Wi tnore, Jr. had taken Megan into a wooded area behind the Bel
residence, tied Megan to a tree, and "raped" her. Id. at 2.
Chri st opher did not know what "raped" nmeant, but thought it neant
they did sonething bad to her. He also stated that Wi tnore, Jr.
had threatened him on another occasion with what he told
Chri stopher was a | oaded .22 caliber handgun if he or Megan told
anyone about what Witnore, Jr. had done to Megan. During this
interview, Christopher did not nention any adult being involved in
t hese assaults, nor did he discuss whether he had been sexually
abused.

Smith also conducted an audiotaped interview of Mtthew
Muckl i n, age el even, on Septenber 8. Micklin recounted that he had
W t nessed Megan bei ng sexual | y assaul ted at | east tw ce by Paol i ni
once in the summer of 1992 and once in late July or early August
1993. Mucklin made no nmention of an adult sexually assaulting
Megan or of any assault on Chri stopher.

Soon after conducting theseinterviews, Smth contacted Martin
Burnard, a caseworker at the Northanpton County O fice of Children
and Youth Services, to assist himin the investigation. Burnard
interviewed Megan and Christopher separately at their school on
Septenber 9, 1993. Megan told Burnard that two boys, Daniel and
Earl, each placed their penis in her nouth and t hat Dani el had put

his finger in her vagina. Burnard then asked her to undress an
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anat om cal l y-correct nal e doll. Megan becane extrenely upset after
seeing the doll's penis and would not discuss the assault any
further. Burnard assisted Ms. Bell in nmaking an appointnent for
Megan with Dr. Eugene Decker, a physician under contract in New
Jersey to conduct exam nations in sexual assault cases.

Christopher told Burnard that he and Micklin w tnessed an
i nci dent where five juveniles, including Witnore, Jr. and Paolini,
tied Megan to a tree, and each put their penis in her nouth.
Paolini also perforned digital penetration on her. Christopher
then stated that while the juvenile perpetrators were assaulting
Megan, they spotted himand Mucklin and tried to get the two boys
to place their penises in Megan's nouth. Christopher refused and
was threatened with bodily harmif he told anyone what he had
W tnessed. At one point, a gun was put to his head. When Burnard
asked Chri st opher whether anything el se had happened to him he
just hung his head. Burnard tel ephoned Smth and told hi mhe found
Megan to be credible and concluded that a sexual assault had
occurred. He also told Smth that he believed that Christopher
m ght have been a victim of abuse by the juveniles. Duri ng
Burnard's interviews, neither Megan nor Christopher stated that
Plaintiff Whitnore was involved in these assaults.

On Septenber 10, 1993, Smth contacted Assistant District
Attorney Vicky Coyle and discussed the alleged assaults. They
agreed that the five juveniles should be arrested. The five
juveniles were arrested on Septenber 10. That sane day, Ms. Bell

tel ephoned Smth and informed him that Dr. Decker's nedical
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exam nation of Megan reveal ed evidence of vaginal insertion and
sores in her nouth that could be a form of herpes. Smth then
spoke with Dr. Decker directly, who confirnmed these findings.

Burnard's next interviewof Christopher occurred on Septenber
13, 1993. Christopher took Burnard to the trails behind the Bel
resi dence where the tree incident allegedly occurred. He showed
Bur nard wher e he and Muckl in hid when they wi tnessed the juveniles'
assault on Megan. Christopher also said that Plaintiff Witnore
was present during this assault and was the first person to place
his penis in Megan's nouth. Def. App. at 278-79 (Burnard Dep.);
338. He further alleged that Plaintiff Witnore perforned digital
penetration on Megan and forced her to drink beer. |In addition,
Christopher stated that after he and Mucklin were spotted, the
juveniles and Plaintiff Wiitnore tried to force theminto oral sex
acts with Megan and to performoral sex on Plaintiff Whitnore and
the juveniles. Chri stopher told Burnard that he and Muicklin
refused to do so.

The next day, Septenber 14, 1993, Burnard i nterviewed Micklin
at his school. Micklin imrediately began to verbally attack
Chri st opher, deni ed he had seen Megan bei ng assaulted while tiedto
a tree, and denied that he and Christopher had discussed the
incident the day before. Burnard then went to the Bell residence
and attenpted to interview Megan, but she was very hyperactive so
Burnard was unable to conduct the interview Ms. Bell also
i nformed Burnard that Christopher had to be brought back early from

school on Septenber 13 and 14 because he was too upset to renmain
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t here.

Burnard interviewed Christopher on Septenber 14 with his
not her in the room After going over information he had previously
told Burnard, Christopher told his nother he wanted to speak to
Burnard al one. Once al one, Christopher stated that during the
i nci dent when Megan was tied to the tree, the five juveniles and
Plaintiff Whitnore made Chri stopher fondle their penises and that
Paol ini forced Christopher to performanal sex on him

On Septenber 15, 1993, Burnard received a tel ephone call from
Ms. Bell, who said Christopher told her that he had been subj ected
to other fornms of sexual abuse, including oral sex with Plaintiff
Wi t nor e. She also told Burnard that Christopher had becone
physically ill the night before and vomted. 1In a telephone cal
on Septenber 15, Ms. Mcklin told Burnard that Micklin had
admtted to her that he and Chri stopher di scussed the tree incident
on Septenber 13. Burnard concluded from his investigation that
Megan's and Christopher's allegations of sexual assault were
credi bl e and that both children appeared to have suffered severe
enotional trauma as a result.

Smth also met with the children subsequent to his initial
Sept enber 8, 1993 interview. ® During these interviews, Christopher

told Smth that he too had been tied to a tree at the sane tinme as

® These subsequent interviews fornmed the basis for the
specific incidents listed in the affidavit of probable cause.
The affidavit was presented in support of Whitnore's arrest
warrant and search warrant.



his sister.*

Chri stopher stated that he was forced to performoral
sex on the juveniles and they forced himto put his penis in his
sister's mouth. Three of the juveniles also attenpted to perform
anal intercourse on him Both Christopher and Megan stated that
Plaintiff Witnore was present when t hese acts occurred, forced t he
Bell children to performoral sex on him supplied the juveniles
with alcohol, and tried to get the Bell children to consune
al cohol. In addition, Megan and Chri stopher alleged that four of
the juveniles were in possession of a .22 caliber handgun, a .22
caliber rifle, and a shotgun, all of which were supplied by
Plaintiff Witnore. Both Megan and Christopher stated that
Plaintiff Wiitnore had a black and gray instant canmera and a 35
mllinmeter di sposabl e canmera and took pictures while the juveniles
were sexually assaulting the Bells. Plaintiff Waitnore al so had
one of the juveniles, WIlliamWIson, take pictures while the Bell
children perfornmed oral sex on him The children were threatened
Wi th death or serious bodily harmif they told anyone about these
events. In addition, Megan alleged that on the day prior to the
tree incident, Plaintiff Wiitnore had taken her to his trailer
where he forced Megan to performoral sex on himand took sexually
suggestive pictures of her. Megan was able to provide a
substantial nunber of details about the inside of Witnore's

trailer. Def. App. at 380-81 (Coyle Dep.).

* Christopher did not reveal to Smith that he had been a
victimof sexual assault until Smth's third interview wth him
and did not state that Plaintiff Whitnore was present during
these acts until Smth's fourth interview
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After Smth discussed these allegations with Burnard and
Assistant District Attorney Coyle, Smth and Coyl e determ ned t hat
probabl e cause existed to arrest Plaintiff Witnore and search his

trailer.?® The search warrant, which sought, inter alia, the two

caneras and three firearns descri bed by the Bell children, as well
as any pictures or negatives depicting sexual activities, was
signed by a District Justice on Septenber 16, 1993. Plaintiff was
arrested that sanme day, and his trailer was searched. The police
did not find any incrimnating pictures or the caneras and firearns
described in the warrant. Smth did take two caneras and two
firearnms that Plaintiff Whitnore voluntarily gave to him Witnore
was taken to Northanpton County Prison, where he remained unti
Novenber 2, 1993, at which tine he posted bail. While in prison,
he was beaten by one inmate and threatened with death by anot her.
He also lost his job soon after being inprisoned.

A juvenil e adjudi cation hearing was held on Cctober 18 and
19, 1993 for four of the juveniles arrested. Christopher was the
primary wi tness for the Conmonweal th. After hearing the testinony
of Dr. Decker and Christopher, Judge WIlliamF. Mran di sm ssed t he
charges agai nst the juveniles, finding that the juveniles did not

commt the delinquent acts. Based on the testinony elicited during

> Coyl e spoke with Burnard about his findings prior to the
application for the arrest and search warrants. [d. at 383.
Coyle also interviewed the Bell children on numerous occasions,
including at |east one interview of Megan before Plaintiff
Whitnore was arrested. [d. at 357, 369-70 (Coyle Dep.). In
addi tion, she interviewed Miucklin before Plaintiff Wiitnore's
arrest. 1d. at 373. Micklin gave Coyle "significant reason to
beli eve he was present” during the tree incident. 1d. at 372.
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the juvenil e adjudication, Coyle recoormended to M. and Ms. Bell
that the charges against Plaintiff Whitnore be dropped. After
further discussions with the Bells and the District Attorney's
O fice, the charges against Plaintiff Whitnore were dropped on

Novenber 18, 1993.

[11. SUVMMARY JUDGVENT STANDARD

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers tointerrogatories, and adm ssi ons
on file, together with the affidavits, if any, showthat there is
no genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R GCv. P.
56(c). Anissueis "genuine" only if there is sufficient evidence
wi th which a reasonable jury could find for the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). A

factual dispute is "material" only if it mght affect the outcone
of the case. 1d. Any dispute over irrelevant or unnecessary facts

will not preclude a grant of summary judgnent. Connors v. Fawn

M ning Corp., 30 F. 3d 483, 489 (3d Cir. 1994), citing Anderson, 477

U S. at 248.

When consi dering a notion for summary judgnent, the court nust
draw all justifiable inferences in favor of the non-noving party.
Anderson, 477 U.S. at 255 (citation omtted). The noving party
bears the burden of "'showing' -- that is, pointing out to the
district court -- that there is an absence of evidence to support

the nonnoving party's case.”" Celotex Corp. v. Catrett, 477 U S
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317, 325 (1986). Summary judgnent shoul d be directed "agai nst a
party who fails to make a showing sufficient to establish the
exi stence of an elenent essential to that party's case, and on
which that party will bear the burden of proof at trial." 1d. at
322. "The nere existence of a scintilla of evidence in support of
the plaintiff's position” is insufficient to defeat a notion for

summary judgnent. Anderson, 477 U. S. at 252.

I'V. DI SCUSSI ON

Def endant s have noved for sunmmary judgnent on the ground t hat
Smi t h had probabl e cause to arrest Wi tnore and search his trailer.
Even if Smith did not have probable cause, Defendants argue, he
shoul d be entitled to qualified imunity. In addition, Defendants
assert that no evidence has been presented fromwhich a reasonabl e
jury could conclude that the Township had a customor policy that
directly led to a violation of Wiitnore's constitutional rights.

Wi t nore contends that Smth omtted pertinent information in
his affidavit of probable cause, conducted a sub-standard
i nvestigation, and worked i n a Townshi p police departnent that was
rife with m smanagenent. As such, Whitnore argues, issues of
material fact are present as to whether probable cause existed.
Because no reasonable jury could conclude that probable cause was
absent in this case, the court need not address Smth's qualified

i munity argument. ®

® If, however, this court has incorrectly decided the
probabl e cause issue, the court finds that Smth is entitled to
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A PROBABLE CAUSE

Wi t nore asserts that he was fal sely arrested because probabl e
cause was not present. An arrest namde w th probable cause,
however, is an absolute bar to a section 1983 action for false

arrest. Otega v. Christian, 85 F.3d 1521, 1525 (11th G r. 1996)

(citation omtted). Probable cause to justify an arrest exists
when there are "facts and circunstances within the officer's
know edge that are sufficient to warrant a prudent person, or one

of reasonable caution, in believing in the circunstances shown,

that the suspect has commtted . . . an offense.” Mchigan v.
DeFillipo, 443 U. S. 31, 37 (1979) (citations omtted). "In dealing
Wi th probable cause, . . . as the very nane inplies, we deal with

probabilities. These are not technical; they are the factual and
practical considerations of everyday |life on which reasonabl e and

prudent nmen, not |egal technicians, act." Brinegar v. United

States, 338 U S. 160, 175 (1949).

"Typi cally, the existence of probable cause in a section 1983
action is a question of fact. The district court may conclude in
t he appropri ate case, however, that probable cause did exist as a
matter of lawif the evidence, viewed nost favorably to Plaintiff,
reasonabl y woul d not support a contrary factual finding." Sherwod

v. Mulvihill, 113 F. 3d 396, 401 (3d Gr. 1997) (internal citations

and footnote omtted).

Wi t nore essentially makes two argunents to support his claim

qualified inmmunity since a reasonable officer in his position
coul d conclude that there was probable cause to arrest Witnore.
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that a genuine issue of naterial facts exists. He first alleges
that Smth's affidavit in support of the warrants failed to contain
pertinent information that was relevant to the probable cause
determ nation. Next, Wiitnore argues that Smth's investigation
was so fl awed that the evidence he did have was unreliable, thereby
throw ng into doubt any probabl e cause finding.

1. MATERI AL _OM SSI ONS

Wi tnore cl ai ns he was fal sely arrested because Smth omtted
material information when applying for the arrest and search
war r ant s. In other words, Witnore argues that the D strict
Justice did not have the conplete story when deciding whether to
grant Smth's probabl e cause application. Whitnore points out that
t he probabl e cause affidavit only described what the Bell children
said in their last few interviews, wthout explaining that the
chil dren gave different accounts intheir initial interviews. For
instance, in the first interview with Christopher (which was
audi ot aped), there was no nention of any adult being present, no
mention of alcohol, caneras, anal sex, or of Christopher being
forced to participate inoral sex with his sister, Witnore, or the
juveniles. See PItf. Opp. at 10. According to Christopher's first
statenent, he was not even present during the tree incident;
rather, he was told about it by one of the juveniles. The probable
cause affidavit also did not nention that Micklin, a supposed
wi tness, did not recount any assault of Christopher, any incident

involving Plaintiff Whitnore, or seeing Megan sexual ly assaulted
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while she was tied to a tree. '

A section 1983 plaintiff challenging the validity of a warrant
based on an alleged affirmative m srepresentation or a materia
om ssion "must prove by a preponderance of the evidence, (1) that
the affiant knowingly and deliberately, or wth a reckless
di sregard for the truth, made fal se statenents or om ssions that
create a falsehood in applying for a warrant; and (2) that such
statenents or om ssions are material, or necessary, to the finding
of probable cause.” Sherwood, 113 F.3d at 399. Proof of
negligence or innocent mstake in preparing the affidavit is

insufficient to establish liability. Lippay v. Christos, 996 F. 2d

1490, 1501 (3d Cir. 1993) (citation omtted). Reckless disregard
for the truth requires that the affiant made the statenments in the
affidavits "with [a] high degree of awareness of their probable

falsity." 1d., quoting, Garrison v. Louisiana, 379 US. 64, 74

(1964). To date, \Witnore has not adduced any evi dence that Smth

made deliberate affirmati ve fal sehoods in his affidavit or had a

"Wiitnore also clains that Smith's report contains material
that is at odds with Micklin's tape recorded interview. 1In this
interview, Micklin denies being threatened by Paolini during a
separate incident when Megan was all egedly assaulted in 1992,
See PItf. Opp. at 7-8, while Smth's report says that Paolini
t hreatened to choke Christopher and Mucklin to death if they told
anyone. See Def. App. at 1. Although there is a discrepancy in
Smth's report, it does not involve an incident that is the
subj ect of the probable cause affidavit so it could not have
formed the basis for Wiitnore's arrest. The only other evidence
Whitnore has presented to attack Smth's credibility -- that he
was suspended once for running an unauthorized crimnal history
check and that he engaged in extra-marital affairs while on the
job -- is not related to the manner in which he conducted the
i nvestigation in this case.
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hi gh degree of awareness that his statenents were fal se.
"Reckl essness nmay [also] be inferred fromom ssion of facts
which are 'clearly critical' to a finding of probable cause.”

DeLoach v. Bevers, 922 F.2d 618, 622 (10th G r. 1990), quoting,

Hale v. Fish, 899 F.2d 390, 400 (5th Gr. 1990). Thus, the court

must determine if a genuine issue of material fact exists as to

whet her the om ssions di scussed above would be clearly critical to

a probabl e cause determ nation. See Sherwood, 113 F.3d at 400
(court supplies omtted facts to the affidavit to determne if
probabl e cause exists).

While the Bell children's initial statenents did not identify
Plaintiff Whitnore as the perpetrator of any crines, the statenents
did provide Smth with enough detail to conclude that further
i nvestigati on was warranted. He enlisted the assistance of
Burnard, who had extensive experience interview ng child w tnesses
in abuse cases.® Burnard testified in his deposition, wthout
contradi ction, that it is not unusual for children to provide nore
i nformati on about an abuse i ncident in subsequent interviews, once
the interviewer earns the child' s trust. Def. App. at 313-15. It

is especially difficult to get young boys to open up about sexual

8 As a caseworker in Northanpton County, Burnard had
i nvestigated child abuse cases for nearly four years prior to
this incident. Prior to working in Northanpton, Burnard served
as a caseworker in Bucks County for five years investigating
sexual , physical, and enotional child abuse cases. Def. App. at
226-28 (Burnard Dep.). He also had occasion to conduct child
abuse investigations as a child protective service treatnment
wor ker before working for Bucks County. Id. at 219, 225.
Burnard has investigated hundreds of sexual abuse cases in his
career. |ld. at 311.
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abuse inflicted by nal es because of the stigma attached. [d. at
237-38 (Burnard Dep.). It becane apparent to Burnard during his
first interview of Christopher that Christopher was holding
sonet hing back and that further interviews were needed. |[d. at
3109.

Furthernore, it is unsurprising that the Bell children did not
initially relate the full scope of the assaults because both were
threatened with serious bodily harm if they told anyone. The
details of the assault, including Plaintiff Wi tnore's
participation, energed over the course of the interviews wth
Burnard and Smith.® In addition, Megan was abl e to give a detail ed
description of the inside of Witnore's trailer, which [|ent
credence to her claimthat she had been sexually assaulted while

inside the trailer. See Myers v. Mrris, 810 F. 2d 1437, 1456 (8th

Cr. 1987) ("These accounts were not hearsay or anonynous tips, but
were detailed descriptions of crimnal activity by suspected
vi cti meyew t nesses whose nanes and ages were known to t he deputi es
and were provided to the judicial officers who al so found probabl e
cause."). Burnard concluded that both Christopher and Megan were
credi bl e and had suffered sexual assaults.

Mucklin's claimthat he was not with Christopher during the

° \Whitnore does not argue that Burnard or Smith

m srepresented what the children told themin the later
interviews, that Smith or the children tried to frame Witnore
for these assaults, or that Smth believed that the children were
lying. The only evidence that Whitnore has to inpeach these
interviews is that the children did not provide a full
description of the events in their initial nmeetings with Smth
and Burnard.
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tree incident is not sufficient to vitiate probable cause since
third party eyewi tness accounts are not required for there to be
probabl e cause. ™ Rather, the ~court "nust consider the
i nconsistencies that [plaintiff] points out inlight of all of the
ci rcunmst ances of which the arresting officers were aware at the

time of his arrest[.]" Brodnicki v. Cty of Omha, 75 F.3d 1261,

1265 (8th Gr. 1996). These circunstances included nedical
evi dence that Megan had been sexual |y assaulted. Dr. Decker found
sores in Megan's nouth and evidence of insertion in her vagina.
These findings were consistent with the nature of the sexual
assaults Megan and Christopher said she was subjected to --
performng oral sex and enduring digital penetration. ™
Furt hernore, Megan exhi bited behavioral changes during the tine
period at issue, which could be another sign that she had been
sexual |y abused. See Aff. of Beth Bell, paras. 3,6; Def. App. at
289-90 (Burnard Dep.).

Bot h Chri stopher and Megan al so had physi cal reactions during
the tinme period they were interviewed about the assaults -- Megan
becom ng extrenely upset after seeing the penis of an anatom cally

correct adult male doll, and Christopher needing to conme hone from

Y 1t should al so be noted that both Burnard and Coyle felt
that Mucklin was not telling themall he knew about the sexual
assaults. See Def. App. at 323-24, 372-73 (Burnard & Coyl e
Deps.).

" Al'though Dr. Decker's examnination of Christopher occurred
after Plaintiff Wiitnore was arrested and thus was not relied on
by Smth when making the probable cause determ nation, Decker
found that there was physical evidence to support Christopher's
claims of anal penetration.
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school on two consecutive days. Bef ore seeking the arrest and
search warrants, Smth consulted with Coyle, an attorney, and they
determned that they had probable cause to arrest Plaintiff
Wi t nor e.

G ven these facts, Smth had anpl e probabl e cause to concl ude
that Plaintiff Witnore participated in the sexual assault of the
children. As aresult, the alleged om ssions in Smth's affidavit
did not affect the finding that probable cause existed to arrest

VWi t nor e. See Easton v. City of Boulder, Colo., 776 F.2d 1441,

1451 (10th G r. 1985) ("[B]ecause the evidence excluded [fromthe
affidavit] in no way alters the fact that the evidence included
states probable cause, the warrant was valid[.]"). Consequently,
Smith was not reckless in omtting these details. No reasonable
jury coul d conclude ot herw se.

2. METHOD OF | NVESTI GATI ON

Al though it is not entirely clear fromWitnore's subm ssions
to the court, he appears to argue that Smth | acked probabl e cause
due to his failure "to fulfill the requirenments of due diligence,
prudency and reasonabl eness in this segnent of the investigation
prior toarresting the plaintiff." Def. App. at 506 (PItf."'s Expt.
Rept.). Whitnore, through his expert, cites a litany of alleged
shortcomngs in Smth's investigation. These include, inter alia,
that Smth:

(1) failedtointerviewWitnoreto determ ne his whereabouts
during the all eged assaults;

(2) did not tape-record subsequent interviews wth the
chil dren;
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(3) -engaged in egregious instances of |eading questions in
t hose interviews that were taped;

(4) did not investigate whether the abuse could have been
committed by a nenber of the Bell famly; and

(5) failed to corroborate the statenents of the two young
chil dren.

Whitnore also asserts that during the October 18, 1993
juvenil e adj udi cation, Christopher nade a nunber of statenents that
wer e i nconsi stent with the probabl e cause affidavit. Each of these
claims will be addressed in turn.

(1) Since the dates and tines of the assaults were not clearly
established, interviewing Whitnore to determ ne his whereabouts at
a particular tine would have al nost no probative value. (2) It is
true that neither Smth nor Burnard taped their subsequent
interviews with the children. However, Whitnore has not produced
any evidence to suggest that the taping of children's interviews
was standard practice in Septenber 1993, the time in which these
i nterviews occurred. In fact, Coyle testified during her
deposition that she did not think it was nornmal police procedure to
tape interviews of witnesses at that tinme. Def. App. at 370-71.

(3) VWiile Whitnore clains that Smith's taped interviews
i ncl uded | eadi ng questi ons and i nproper i nterview ng techni ques, he
has failed to point to a single specific exanple to support his
claim Moreover, once Smith | earned of the serious nature of the
al l egations, he did not rely only on his own intervi ews, but rather

cal | ed upon Burnard, a very experienced child abuse i nvestigator to
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assist in the investigation. There have been no allegations that
Burnard was an inconpetent interviewer, and Burnard found the
children to be credible. (4) Wiitnore has not provided any
evidence that Smth failed to consider M. and Ms. Bell as
possi bl e suspects. Rather, the record denonstrates that Smth t ook
into account the possibility of internal famly abuse. Smth
testified that he interviewed the children about this issue and
that he, Burnard, and Coyle felt satisfied that the abuse was not

comng fromwthin the famly. Def. App. at 148 (Smth Dep.).

Wil e Burnard did not specifically interview M. and Ms. Bell, he
still | ooked for "anything [ he] coul d pi ck up on" when i ntervi ew ng
the Bell children. [d. at 307-08 (Burnard Dep.). |In addition,

Whitnore has not pointed to any evidence that would have given
Smith reason to believe that the famly was involved in the abuse.

(5 Although Whitnore asserts that Smth failed to obtain
corroborative evidence before arresting him both Sm th and Burnard
were aware that the children were behaving in a manner that was
consistent with that of soneone who had been abused. Furthernore,
Megan' s nedi cal exam nation reveal ed that she had been sexually
assaulted in the manner in which she described. In any event, a
single witness' statenent can support an arrest warrant. G anenos

v. Jewel Conpanies, Inc., 797 F. 2d 432, 439 (7th Gr. 1986). Here,

there were statenents fromtwo different eyew tnesses. The fact

that children were the eyewtnesses in this case does not nake
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their statements inherently suspect. Mers, 810 F. 2d at 1456-57. '
Finally, Wiitnore's assertion that Christopher nmade inconsistent
statenents during the juvenile adjudication is of no rel evance in
determ ni ng whet her there was probable cause to arrest Plaintiff
Wi t nor e because the juveni |l e adj udi cati on occurred after Plaintiff
Whitnore's arrest.

Whitnore' s expert cites other all eged shortcomngs in Smth's
i nvestigation which at nost anount to negligence on Smth's part.
In any investigation, there are always additional |eads that an
of ficer could have followed that m ght have turned up contrary
evi dence. Hi ndsight is 20/ 20. An officer is not required to
conduct a mni-trial before arresting a defendant. Brodnicki, 75
F.3d at 1264 (citation omtted).

Therefore, whet her the officers conducted the

investigation negligently is not a naterial fact.

| ndeed, for Fourth Anmendnent purposes, the issue is not

whet her the information on which police officers base

their request for an arrest warrant resulted from a

prof essi onal | y executed i nvestigation; rather, theissue

is whether that information would warrant a reasonabl e

person to believe that an of fense has been comm tted

by the person to be arrested.

Osatti v. New Jersey State Police, 71 F.3d 480, 484 (3d Cir.

1995). Smth has denonstrated that he had probabl e cause to arrest

Wiitnore at the tinme he applied for the warrants. \Wile it is

12 See al so Huffaker v. Bucks County DA's Office, 758 F.
Supp. 287, 291 (E.D. Pa. 1991) ("To suggest seriously that
persons with nental disabilities should not be believed about
what is done to themin the absence of inpartial eyewitnesses is
to open the door to the abuse of sone of our nost vul nerable
citizens."). This rationale is equally conpelling when an
of ficer investigates allegations made by chil dren.
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unfortunate that Wiitnore had to endure the humliation and
col | ateral consequences of being arrested, "[t] he Constitution does
not guarantee that only the guilty wll be arrested.” Baker v.
McCol I an, 443 U.S. 137, 145 (1979). Defendants are entitled to

summary judgnent on Whitnore's false arrest claim

B. | LLEGAL SEARCH

Whitnore's conplaint also alleges that Smth conducted a
search of his honme w thout probable cause on the day he was
arrested. "Probabl e cause exists to support the issuance of a
search warrant if, based onatotality of the circunstances, 'there
is afair probability that contraband or evidence of a crinme wll

be found in a particular place.'" Sherwood, 113 F.3d at 401

guoting, Illinois v. Gates, 462 U. S. 213, 238 (1983). As discussed
in the previous section, Smth had probable cause to arrest
Wi t nor e. Smith also had detail ed descriptions of the type of
caneras used to take pictures of the Bell children and the type of
firearnms that were involved in the assault. Megan had al so stated
that Wiitnore had sexual |y assaulted her in his trailer and taken
sexual Iy suggestive pictures of her while she was there. G ven
this information, there was a fair probability that evidence of
these assaults would be found in Wiitnore's trailer. Since no
reasonable jury could find that the search of the trailer was

conducted w thout probable cause, Defendants are entitled to
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summary judgnent on Wiitrmore's illegal search claim *3

C. TOMSH P LIABILITY

Whitnore attenpts to paint a picture of the Township's police
departnent as one in conplete and utter disarray, with officers
| acki ng bot h proper supervision and standard operati ng procedures.
The court need not inquire into the veracity of these clains,
however, because Smth had probable cause to arrest Wiitnore. As

such, there can be no liability against the Township. See Gty of

Los Angeles v. Heller, 475 U. S. 796, 799 (1986) (nunicipality may

not be held |iable when there is no underlying constitutional
violation by its officers).

Mor eover, Whitnore's claimagai nst the Township fails because
he has not set forth any evidence denonstrating (1) that the
Township's actions were taken with the requisite degree of
cul pability and (2) the nexus between the Township's actions and
the deprivation of federal rights allegedly suffered by Witnore.
See Board of County Conm ssioners v. Brown, -- S.C. --, 1997 W

201995, at *5 (U. S. Apr. 28, 1997). Therefore, the Townshi p cannot
be held liable under 42 U S. C. § 1983.

V. CONCLUSI ON

¥ Simlarly, Wiitnore's false inprisonnent claimfails
because there was probable cause to arrest Wiitnore. See G oman

v. Township of Manal apan, 47 F.3d 628, 636 (3d G r. 1995) ("The
[ Suprenme] Court in [Baker v. MCollan, 443 U S. 137 (1979)] nmde
it clear an arrest based on probabl e cause coul d not becone the
source of a claimfor false inprisonnment.") (citation omtted).
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For the foregoi ng reasons, Def endants' sunmary j udgnment notion

is granted. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EARL F. \WH TMORE,
Plaintiff, :
V. : CIVIL ACTION NO. 96- 2745
DENNIS J. SMTH, and :
UPPER M. BETHEL TOWNSHI P
Def endant s.
ORDER

AND NOW this day of July, 1997, upon consideration of

Def endants' Motion for Summary Judgnent and Plaintiff's
Qpposition thereto, it is HEREBY ORDERED t hat Defendants' WMotion
for Summary Judgnent is GRANTED. Judgnent is entered for

Def endants and against Plaintiff on all counts of Plaintiff's
conplaint. The Clerk of the Court is directed to close the

docket of the within case for statistical purposes.

BY THE COURT:

EDWARD N. CAHN, Chief Judge



