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VEMORANDUM AND ORDER

VanARTSDALEN, S.J. July 31, 2003
The basic issue presently before the court in these six
separate suits brought pursuant to the "qui tam provisions of
the False ainms Act, 31 U S.C. 88 3729-33, is whether relators
LaCorte, Clausen, and MIller are barred by 31 U S.C. 8§ 3730(b)(5)
from seeking a share of the $325, 000,000 settlenent that the
United States CGovernnent (the "governnent") reached with the
def endants.
The first three above-captioned qui tamactions (G v.
Nos. 93-5974, 95-6953, and 95-6551) were filed by relators
Mer ena, Robinson, and Spear. The governnent negotiated the
settlement with the defendants on behalf of itself and those
three relators, and those relators expressly consented to the

terns of the settlenent agreenent. Merena, Robinson, and Spear
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have since agreed anong thenselves as to how they will divide the
"relator's share,” which is that portion of the settlenent that
the governnent will, as required by statute, share with the
private-individual plaintiffs (or "relators" as they are called
in qui tamactions) who provided the governnent with the fal se-
claims information that led to the settlenent. The anmount of the
relator's share in this case has yet to be determ ned, but there
is no dispute anong Merena, Robinson, and Spear as to the

fai rness and adequacy of the settlenent or as to their respective
rights to receive a portion of the relator's share.

Rel ators LaCorte, Clausen, and MIler filed their qu
tam actions agai nst the defendants (G v. Nos. 96-7768, 97-1186
and 97-3643) long after Merena, Robinson, and Spear filed suit.
LaCorte, O ausen, and M|l er each contend that the terns of the
settl enent agreenent have the effect of settling, and thereby
rel easing the defendants of liability for, some or all of their
cl ai s agai nst the defendants. They each further contend that
t hey should be awarded a portion of the relator's share for their
settled clains, and that they have the right to litigate their
cl ai s agai nst the defendants to the extent that those clains
were not settl ed.

Not surprisingly, relators Merena, Robinson, and Spear
vigorously object to any portion of the relator's share being
awarded to LaCorte, Clausen, or MIller. They object primarily on
the ground that they were the first to file their qui tamsuits

agai nst the defendants, and that it was the fal se clains



allegations in their conplaints, not LaCorte, C ausen, or
MIler's allegations, that led to the governnent's recovery in
this case. The defendants, SmthKline Beecham Corporation and
Smi t hKl i ne Beecham Cl i nical Laboratories, Inc., ("SBCL")' take
the position that the settlenent agreenent was intended to settle
and release all clainms in the LaCorte, C ausen, and Ml ler suits,
and that those suits are barred by 8 3730(b)(5) from proceeding
any further.

l. Backgr ound

a. Facts and Procedural History

The relators who filed these six qui tam suits agai nst

SBCL are:
Action Nane Rel at ors Date Filed Cour t
1. "Merena" Robert J. Merena 11/12/1993 E.D. Pa.
2. "Robinson" Charles W 12/ 15/ 1993 WD. Tex.
Robi nson, @ enn (transferred to
G ossenbacher E.D. Pa. on
11/ 3/ 1995)
3. "Spear” Kevin J. Spear, 2/13/1995 N.D. Cal.
The Berkl ey (transferred to
Comrunity Law E.D. Pa. on
Center, and 10/ 13/ 1995)
Jack Dowden
4. "lLaCorte" Dr. WlliamSt. 4/22/1996 E.D. La.
John LaCorte (transferred to
E.D. Pa. on
11/ 2/ 1996)
5. "d ausen” Jeffrey Scott 9/ 3/ 1996 N.D. Ga.
Cl ausen (transferred to
! Hereinafter, the only defendant referenced will be SBCL,

as SBCL is the only defendant naned as a party to the settl enent
agr eenent .



E.D. Pa. on
2/ 1/ 1997)

6. "Mller" Donald M| er 7/ 15/ 1996 M D. Fla.
(transferred to

E.D. Pa. on
5/ 27/ 1997)

SBCL is a Delaware corporation with corporate
headquarters in Collegeville, Pennsylvania. SBCL owns and
oper ates, anong ot her things, a nationw de system of clinical
| aboratories, which performa w de range of tests on bl ood and
ot her specinens. 1In general, all six qui tamsuits allege that
SBCL enpl oyed a conplex variety of fraudul ent schenes that
enabled it to bill the governnent for and receive paynent on
false clains for nedically unnecessary |laboratory tests. SBCL
all egedly billed several state and federal prograns for these
fal se clainms, nost notably, the federal Medicare and Medicaid
prograns. To the extent required for a decision on the pending
i ssues, the relators' specific false clains allegations are set
forth in nore detail infra.

The conplaints in the Merena, Robinson, and Spear suits
were filed under seal and served only on the governnent, and in
all three suits, the governnent, wth the express consent of
those relators, filed several notions to extend the tine to keep

t hose cases under seal.? | granted several extensions of the

2 See infra, at part |(b), for a discussion of the proper
procedure for filing a qui tamaction under the False Cains Act.
There is no dispute that all six qui tamactions were filed in
conpliance with the procedure of 31 U S.C § 3730(b).
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seal in the Merena case (the Robi nson and Spear cases were not
transferred to this court until the fall of 1995) because it was
cl ear that the governnent needed additional tinme to investigate
Merena's false clains allegations and to begin fashioning a basis
for settlenent discussions with SBCL. Indeed, it was clear early
in the Merena action that the governnent's investigation would be
ti me-consum ng and conpl ex given the | arge nunber of docunents to
be reviewed and witnesses to be interviewed. Furthernore, the
United States Attorney's Ofice for the Eastern District of
Pennsyl vani a had created a special task force to investigate the
Merena (and apparently al so the Robinson) allegations, and, in
Iight of the nationw de scope of the investigation and the
potentially far-reaching civil and crim nal consequences that
m ght ensue, | was persuaded that there was "good cause shown,"
see 31 U S.C. §8 3730(b)(3), to keep the Merena case under seal

On February 28, 1995, | ordered, on the governnent's
unopposed notion, that the seal in the Merena case be partially
lifted for a copy of Merena's conplaint to be provided to SBCL so
t hat the governnent and SBCL coul d begin settlenent di scussions.
By letter dated August 25, 1995, the United States Attorney's
O fice for the Eastern District of Pennsylvania sent to SBCL's
counsel a sixteen-page "franework for settlenment” for the clains
in the Merena suit. SBCL's counsel responded on Septenber 16,
1995, with a thirty-seven-page, detailed letter of its position
on the Merena allegations and its basis for settlenent

negoti ations. The Robinson and Spear suits, as noted, were
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transferred to this court in the fall of 1995, upon the joint
notion of the governnent and those relators, in order to
facilitate the negotiation and settlenent process. On February
22, 1996, | entered an order partially lifting the seal in the
Robi nson and Spear suits solely for disclosure of those
conpl aints to SBCL.

On Sept enber 26, 1996, the governnent, SBCL, and
rel ators Merena, Robinson, and Spear all signed a fully executed
docunment entitled "Settl enent Agreenent and Rel ease" (the
"Settlenment Agreenent"). SBCL agreed to pay the governnment (and
several states) $325,000,000 to release itself fromthen-present
and future liability for the false-clains allegations and conduct
described in the Settlenment Agreenent. On Septenber 27, 1996,
t he governnment filed with the court formal notice of its election
to intervene in the Merena, Robinson, and Spear actions. On
Cctober 2, 1996, a court order established certain procedures for
setting up an escrow account pending confirmation of certain
aspects of the Settlenent Agreenent not relevant to any pendi ng
issue. On February 24, 1997, the parties filed the Settlenent
Agreenent with the court as a matter of record. | formally
approved the Settl enent Agreenent and di sm ssed the Merena,
Robi nson, and Spear actions with prejudice. | retained
jurisdiction, however, to enforce the terns of the Settl enent
Agreenent and to resolve any issue regarding the award of
attorney's fees and costs. Jurisdiction was also retained to

resolve any issue that mght arise regarding the relator's share.
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Thereafter, LaCorte, O ausen, and M Il er, having
| earned of the Settl enent Agreenent (and having consulted with
the governnent's attorneys), agreed to transfer their cases to
this district and to submt to the jurisdiction of this court for
t he express purpose of deciding whether the Settl enment Agreenent
settled any of their clainms. As noted, LaCorte, C ausen, and
MIller each filed suit prior to the date on which the governnent
formally entered into the Settlenent Agreenment with SBCL (i.e.,
prior to Septenber 26, 1996), and the governnent had been served
with the LaCorte, Causen, and MIller conplaints prior to that
date. In addition, before LaCorte, Causen, and MIler agreed to
transfer their cases to this court, the governnent filed notice
wWith the courts in which those cases were then pending of its
election to "intervene in part." The governnent takes the
position that it will intervene as to each claimin the LaCorte,
Cl ausen, and M|l er cases that was settled by the ternms of the
Settl enent Agreenent; the governnent will not intervene in those
cases (at least not at the present tine) as to the clains that
were not settl ed.

On April 1, 1997, | entered a procedural order to
permt LaCorte, MIler, and C ausen an opportunity to file | ega
menor anda addr essi ng whether their clains were settled and

whet her their clains are barred by 31 U.S.C. § 3730(b)(5). ° Al

® Section 3730(b)(5) provides:

When a person brings [a qui tam action], no
person ot her than the Governnent may
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other parties to these six cases have filed | egal nenoranda in
response to the issues raised by LaCorte, Causen, and Ml ler,
and on June 16, 1997, all parties participated at oral argunent
on the pending issues. Notably, the April 1st procedural order
was entered follow ng a conference on the record on March 31
1997, with counsel for all parties. At that conference, it was
agreed that the issues currently before the court should be
limted to just two: (1) whether the terns of the Settl enent
Agreement settle and release LaCorte, Clausen, and Mller's qu
tamclains; and (2) whether those relators' clains are barred by
8 3730(b)(5)-- if their clains are barred, they are precluded
fromreceiving a portion of the relator's share for their settled
cl ai ns.

Cl ausen and MIler contend that all of their clains
were settled and are not barred by 8 3730(b)(5), and that they
are both entitled to a portion of the relator's share. LaCorte
contends that some of his clains were settled and are not barred
by § 3730(b)(5), and that he is also entitled to a portion of the
relator's share. He further contends that sonme of his clains
were not settled and that he is entitled to litigate those

clains.?

intervene or bring a related action based on
the facts underlying the pending action.

* LaCorte, Clausen, and MIler also suggest that, if their
clains were settled, they may wi sh to object to the terns or
anount of the Settlenment Agreenent. For the reasons discussed
infra, Causen and MIller's clains, and all of LaCorte's settled
clainms, are barred by § 3730(b)(5). Thus, the issue of whether
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To decide the two issues before ne, the parties agree
that | need not: (1) consider any facts pertaining to the
negotiations that led to the Settlenent Agreement; > (2) rely on
the date on which the Settl enent Agreenent was purportedly
reached in principle (according to Merena, Robinson, and Spear,
the Settl enment Agreenent was reached in principle on February 9,
1996, which was before LaCorte, Clausen, and Mller filed their
qui tamconplaints in district court); or (3) address qui tam
jurisdictional issues other than the application of 8 3730(b)(5),
despite the fact that the provisions of 88 3730(e)(3)-(4) m ght
bar LaCorte, C ausen, and MIler fromproceeding with their
actions. Finally, the parties agree that the proper nethod for
determ ni ng whet her LaCorte, C ausen, and MIller's clains were
settled is to conpare the terns of the Settlenment Agreenment with

the allegations set forth in LaCorte, Causen, and Mller's

t hey woul d have standing to object to the terns or anount of the
Settlenment Agreenent is effectively noot, as they are not
entitled to a seek a portion of the relator's share for their
settled clains.

®> SBCL and rel ators Merena, Robinson, and Spear cite in
t heir subm ssions several statenments by AUSA Janes Sheehan which
were made at a conference on the record on Septenber 19, 1996.
M . Sheehan stated in open court that the governnment did not rely
on any information provided by LaCorte, Causen, and Mller in
reaching the Settlenent Agreenent. That issue, however, is not
presently before ne, and should that issue ever becone rel evant,
it would appear to require a detailed factual determ nation after
full evidentiary subm ssions. |Indeed, it nust be noted that at
the March 31st conference, the parties requested that the nunber
of issues presently before the court be narrowed to two, as all
parties (except perhaps LaCorte, C ausen, and MIler) preferred
to have a ruling on LaCorte, Clausen, and MIler's right to seek
a portion of the relator's share without the court conducting
what would very likely be a |lengthy evidentiary hearing.
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conpl ai nts.
b. Qui tamsuits under the False O ainms Act
The False Clainms Act ("FCA"), 31 U S.C. 88 3729-33, as

the Court of Appeals explained in United States ex rel. Stinson

Lyons, Cerlin & Bustanente, P.A. v. Prudential Ins., 944 F.2d

1149, 1152-54 (3d Cir. 1991), was originally adopted in 1863 to
conbat ranpant fraud by Cvil War defense contractors. See al so

United States ex rel. Springfield Terninal Ry. v. Quinn, 14 F. 3d

645, 649-51 (D.C. Cr. 1994). A inportant part of the FCA schene
since inception has been the whistle-blower, or qui tam

provi sions, which authorize a private individual (a relator) to
file a civil suit to recover damages fromthose all eged to have
defrauded the government through, anong other things, the

subm ssion for paynent of a false or fraudulent claim
Throughout the FCA's history, the qui tam provisions have tried
to encourage whistle-blowers to file suit by prom sing thema
portion of the governnment's recovery in the case while trying
(with varying degrees of success) to discourage the filing of
"opportunistic" suits by plaintiffs wth no genuinely val uabl e
information to contribute to the governnent's efforts to conbat

fraud. See United States ex rel. Springfield Ternmnal Ry., 14

F.3d at 651 ("The history of the FCA qui tam provisions
denonstrates repeated congressional efforts to walk a fine line
bet ween encour agi ng whi stl e-bl owm ng and di scouragi ng

opportuni stic behavior.").

In 1986, Congress substantially anended the FCA because
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it was clear that fraud on the governnent by the nation's |argest
def ense contractors and others was as pervasive and detri nent al
as ever, and the qui tam provisions were not substantially aiding
the governnent's enforcenent efforts. See S. Rep. No. 99-345, at
2-8 (1986), reprinted in 1986 U S.C.C. A N 5266. It has been

wi dely acknow edged that the primary aimof the 1986 amendnents
to the qui tam provisions was to " encourage nore private

enforcenent suits,'" United States ex rel. Stinson, 944 F.2d at

1154 (quoting S.Rep. No. 99-345, at 23-24 (1986), reprinted in
1986 U.S.C.C. A N 5266), as Congress "increased nonetary awards
[for relators], adopted a | ower burden of proof, and allowed the
qui tamplaintiff to remain a party in the action even if the
Governnent intervenes." |d. The "principal intent" of the 1986
anmendnents was to strike a proper bal ance between the "al nost
unrestrai ned perm ssiveness” that prior to 1943 allowed a rel ator
to base a qui tamaction on information gleaned from public
sources (e.q., a governnment crimnal indictnent), and the
"restrictiveness of post-1943 cases, which precluded suit even by
original sources" of previously undisclosed, valuable false-
clains information. See id.

Thus, under the qui tam provisions as anended in 1986,
arelator may file a civil action "for the person and for the
United States Governnent" against those alleged to have know ngly
submtted false or fraudulent clains in violation of 31 U S.C. §
3729. See 31 U.S.C. 8§ 3730(b). A qui tamsuit nust be filed in

canera and remai n under seal for at |east sixty days, during
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which tinme "[a] copy of the conplaint and witten disclosure of
substantially all material evidence and information the person
possesses shall be served on the Governnent." 8§ 3730(b)(2). The
governnent is then required to investigate the clainms and deci de,
ideally within this initial sixty-day period, whether it wll
intervene in the action. See id. The qui tam conpl aint may not
be served on the defendant until the court so orders. See id.
The governnment may "for good cause shown" nove to extend the sea
on the conplaint beyond the initial sixty-day period. See §
3730(b)(3). During the time that the conpl aint remins under
seal, the governnment shall elect either to proceed wth and
conduct the action or notify the court that it declines to take
over the action, in which case the relator has the right to
conduct the action. See 8 3730(b)(4)(A)-(B)

A relator who conplies with the requirenents for
bringing a qui tam action and provides information that hel ps the
government to secure a recovery, either with or wthout
governmental intervention in the suit, is entitled to a relator’'s
share, which can be as nmuch as thirty percent of the recovery in
a suit that the governnment declines to take over. See 8§ 3730(d).
The relator may al so recover fromthe defendant "reasonable
expenses which the court finds to have been necessarily incurred,
pl us reasonable attorney's fees and costs," regardl ess of whether
t he governnent took over the relator's action. See § 3730(d)(1)-
(2).

Pursuant to the 1986 anendnents, there are four so-
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called "jurisdictional bars,"” see United States ex rel. Stinson,
944 F.2d at 1152 n.3, set forth at 88 3730(e)(1)-(4), which
enbody a |l arge part of Congress's latest effort "to walk a fine
I ine between encouragi ng whistle-blow ng and di scouragi ng

opportuni stic behavior." United States ex rel. Springfield

Termnal Ry., 14 F.3d at 651. Two of those jurisdictional bars

have sone rel evance to the issues presently before ne.

First, a court lacks jurisdiction over a qui tam action
if the relator's conplaint is based upon allegations or
transactions that were "public[ly] disclos[ed]" before the
relator filed suit. See 8 3730(e)(4)(A). The only exception to
this rule is that a qui tamsuit based upon "publicly discl osed"
al l egations or transaction may proceed if the relator is "an
original source" of that publicly disclosed information. See 8§

3730(e)(4)(A); see also United States ex rel. Springfield

Terminal Ry., 14 F.3d at 651. An "original source" is "an

i ndi vi dual who has direct and i ndependent know edge of the
information on which the allegations are based and has
voluntarily provided the information to the Governnent before
filing an action under this section which is based on the

information."® § 3730(e)(4)(B); see also United States ex rel.

® SBCL and rel ators Merena, Robinson, and Spear, repeatedly
suggest in their subm ssions that the LaCorte, C ausen, and
M Il er conplaints are based upon "publicly disclosed" allegations
and transactions. In particular, SBCL seeks to establish,
through a variety of exhibits attached to its Menorandum of Law,
that it "publicly disclosed" the existence of the Merena,
Robi nson, and Spear suits in its 1994 and 1995 Annual Reports.
LaCorte, in response, clains that he reported SBCL's fraudul ent
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Stinson, 944 F.2d at 1160-61. Second, a court |acks jurisdiction
over a qui tamaction that "is based on allegations or
transacti ons which are the subject of a civil suit or

adm ni strative civil noney penalty proceeding in which the

Governnent is already a party." § 3730(e)(3). "

activities to a menber of the United States House of
Representative in Novenber of 1992, and that he is an "origina
source" of his allegations. Al parties agreed at the March 31st
conference (when they agreed to adopt the April 1st procedural
order) that the issues currently before the court do not include
or require a determ nation as to whether the LaCorte, C ausen,
and M|l ler conplaints are based upon "publicly disclosed"

al l egations or transactions, or whether those relators are
"original sources.” The parties al so have not been afforded an
opportunity to brief and argue those issues. Therefore, the
jurisdictional issues of 88 3730(e)(3)-(4), although perhaps very
rel evant, are not properly before ne and will not be addressed at
this tine.

" The jurisdictional bar of § 3730(e)(3) is |ikew se not an
i ssue presently before ne. It is worth noting, however, that at
oral argunent on the pending issues, the parties were asked
whet her the LaCorte, C ausen, and MIller suits mght be barred by
§ 3730(e)(3). At that tinme, all parties agreed that § 3730(e)(3)
is inapplicable, as it does not bar a qui tamsuit until the
gover nnent becones a "formal party” by intervening in the suit.
On July 2, 1997, however, relators Merena, Robinson, and Spear
submtted to the court a letter in which they expressed the view
that 8 3730(e)(3) does not require "formal intervention" before
t he governnent becones a "party" within the neaning of 8§
3730(e)(3), and that, therefore, | should apply 8 3730(e)(3) to
bar LaCorte, C ausen, and MIller's clains.

The record reflects that the governnent did not

formally intervene in the Merena action until Septenber 27, 1996,
the day after the Settlenment Agreenent was reached. It is clear,
however, that at |east as early as August 25, 1995, the
governnent did "proceed with the [Merena] action,” did "conduct
the [ Merena] action,” and took over "the primary responsibility
for prosecuting the [Merena] action,” within the neaning of 31
U S C 8§ 3730(b)(4)(A) and 8 3730(c)(1). The governnent al so
i nvesti gated, took over primary responsibility for, and proceeded
with the Robinson and Spear actions at |east as early as Novenber
3, 1995, the date on which both of those suits had been
transferred to this court. Based on this record, it is clear
that the governnent was a de facto party to all three cases
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1. Anal ysi s

M Il er and C ausen contend-- and all other parties
agree-- that the terns of the Settlenment Agreenent settle all of
Mller's clains in Cv. No. 97-3643 and all of Cl ausen's clains
in Gv. No. 97-1186. Therefore, as far as MIler and C ausen's
clains are concerned, | need only address whether those clains
are barred by § 3730(b)(5). |If their clains are barred by §
3730(b)(5), MIller and O ausen are not entitled to seek a portion
of the relator's share for their settled clains.

LaCorte contends that only sonme of his clains were

before either LaCorte, Clausen, or MIler filed suit. However,
because it did not "formally intervene" at an earlier tinme, the
governnent contends that it was not a "party"” within the neaning
of 8 3730(e)(3), and that 8 3730(e)(3) cannot be applied to the
three later-filed actions.

Wiile | aminclined to rule based on the facts in this
case that the governnment was a "party” within the neaning of 8
3730(e)(3), that issue is not before ne at the present tinme. At
the March 31, 1997, conference, it was agreed that the issues
currently before the court are limted, and they do not include 8
3730(e)(3).

| note, nevertheless, that if the LaCorte, C ausen, and
MIller suits were not otherw se barred from proceedi ng by §
3730(b)(5) or 8 3730(e)(4), the governnent's interpretation of 8§
3730(e)(3) would work to the significant financial detrinment of
rel ators Merena, Robinson, and Spear, all of whom presumably had
little |l everage to conpel the governnment to intervene formally in
their suits at an earlier tinme, and all of whom presumably in
the spirit of cooperation, acquiesced to the governnent's
repeated notions to keep their cases under seal. Conceivably,
fewer relators will be willing to file suit if they fear that
their relator's share may be substantially di mnished because the
governnent has adopted the policy that it will not becone a
"formal party" to a conplex suit until after the matter has been
settled. More likely, relators will continue to file qui tam
actions but they will feel conpelled to protect their financial
i nterest by vigorously opposing any notion by the governnment to
keep the case under seal beyond the initial 60-day period.
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settled.® The "clains" in LaCorte's conplaint are not nunbered
separately, but LaCorte contends that the nunbered allegations in
his conplaint can be divided into five, separate clainms. He
argues that the all egations he designates as Claim1, part of
Claim2, Caim3, and aim4 were not settled by the Settl enent
Agreement, but that the remainder of Claim2 and Cdaim5 were
settled.® The other parties do not seriously challenge LaCorte's
attenpt to divide the allegations in his conplaint into five
clainms, and thus | wll adopt the view that LaCorte's conpl aint
presents five clainms.' SBCL contends that all five clains were
settled. The government and rel ators Merena, Robinson, and Spear
contend that daiml1l, Cdaim3, and Claim4 were not settled, but
that all of aim2 and Caim5 were settl ed.

Al'l parties agree, therefore, that part of Caim2 and
all of daimb5 were settled. Because there is no dispute over
those clains, | need only address whether they are barred by 8§
3730(b)(5). As to Cdaim1l, the remainder of laim2, Caim3
and Claim4, the parties dispute whether they were settl ed.

a. The clains that LaCorte contends have not been settl ed

® It is undisputed that LaCorte's allegations concern false
clains that were allegedly nade during the tinme-period covered by
the terns of the Settlenent Agreenent's rel ease.

® LaCorte stated in his opening nmenorandum that he was
uncertain whether Claim5 was settled. At oral argunent and in
his reply menorandum however, LaCorte's conceded that Caimb5
was settl ed.

1 SBCL views the allegations in daim3 and aim4 as
conprising essentially one claim but | will consider those two
cl aims separately.
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According to his conplaint, Dr. WIlliam St. John
LaCorte resides in Louisiana and serves as an attendi ng physician
at several nursing hones in the New Ol eans area. See LaCorte
Conplaint, at § 2. In that capacity, he allegedly discovered
that SBCL submitted false clains to the Medicaid and Medi care
prograns. LaCorte alleges that the nursing hones contract with
SBCL to performtests on specinmens fromthe nursing hone
residents pursuant to orders submtted by the attendi ng nursing
honme physicians. SBCL bills Medicare and Medicaid directly for
the tests that they are asked to perform \Wen SBCL bills
Medi care and Medicaid, it is required to use an Anerican Medi cal
Associ ation's Physician's Current Procedural Term nology ("CPT")
code to identify the tests perforned.

LaCorte contends that the followng clains set forth in
his conplaint were not settled by the Settl enent Agreenent:
Claim1l: Conplete Blood Count C aim

LaCorte all eges that when he submtted to SBCL an order
formfor a routine Conplete Blood Count ("CBC') test, SBCL
regularly perfornmed, and billed Medicare and Medicaid at an
addi tional cost for, a platelet and differential white bl ood cel
count test, even though he had not ordered that additional test.
See LaCorte Conplaint, at Y 11-13. Wen LaCorte brought this
fact to SBCL's attention, he was allegedly told by SBCL that the
platelet and differential white blood cell count test "is

automatically performed when the CBC box on the [ SBCL]

requisition formis checked."” 1d., at Y 15, 50a, 51la.
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Claim2: Substitution of Mire Extensive Chem stry Profiles
LaCorte all eges that when he submtted to SBCL an order
for a standardi zed Sequential Milti-Analysis ("SMA") ' bl ood

chemistry "profile"?*?

or "panel,"” SBCL regularly perfornmed nore
extensive blood chem stry profiles than ordered, and billed

Medi care and/or Medicaid for the extra, unordered tests. See
LaCorte Conplaint, at Y 17-31. Specifically, when an SMA panel
was ordered by a physician-- in particular, panel SVA-18, which
is a panel of 18 tests--, SBCL allegedly substituted one of
several different profiles or panels, which are known by the SBCL
tradenanes Chem 22, Chem 22S, Cheneynme, and Chenzyne Plus. Using
its wongfully substituted tradenane profiles, SBCL allegedly
billed the governnment for unordered tests by submtting a claim

for a "19-plus” (i.e., 19 or nore) test profile rather than a

nmere 18-test profile. Using this schene, SBCL allegedly

'An SMA is a series of blood tests performed on a single
| aboratory machine. In his submssions to the court, LaCorte
contends that his conplaint sets forth allegations regarding
"SMAC' chem stry profiles. According to Paragraph H of the
Preanble to the Settl enment Agreenent, "SMAC' might refer to
"Serial Miltichannel Automated Chemi stry" test profiles; relators
Mer ena, Robi nson, and Spear, however, seemto define "SMAC' as
"Si mul taneous Multiple Analyzer Conputerized." Regardless of
what LaCorte and the other parties nean by "SMAC," and regardl ess
of whatever difference, if any, that there is between an SVA
profile and a SMAC profile, a review of LaCorte's conpl ai nt
reveals no reference to "SMAC' tests. | will consider only those
tests and profiles which are expressly nmentioned in LaCorte's
conpl ai nt .

2. A "profile" is a group of individual blood chemstry
tests that SBCL offers to physicians at a | ower priced option
than if the tests are ordered, perforned, and billed
i ndi vidual ly.
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performed unordered tests for ionized calcium triglycerides,
magnesi um iron, iron binding capacity, and bl ood |i poprotein.
See id., at 1Y 23-25. These additional tests perforned by SBCL
under its tradenane panels were allegedly billed to Medicare
under separate CPT codes (i.e., CPT codes separate fromthe codes
used for the SVA panels that were ordered), resulting in a higher
cost to Medicare than woul d have been incurred had only the tests
that were ordered been perfornmed. 1d., at T 28.
Caim3: Unauthorized Testing as Part of a Screening Program
LaCorte alleges that SBCL enpl oyees (presumably sales
representatives) went to the nursing hones where LaCorte worked
and drew bl ood and urine specinmens fromthe nursing-hone patients
so that SBCL could perform CBC, henatol ogy, urinalysis, and bl ood
chem stry tests on the speci nens without physician authorization.
These unaut horized tests allegedly included entire chemstry
panel s perforned on the specinens w thout physician
aut hori zation. See LaCorte Conplaint, at § 33-34. SBCL
al l egedly perforned these tests as part of a phony "screening
progrant that it conducted at the nursing hones.
Claim4: Unauthorized Testing as Part of An Annual Audit Program
LaCorte alleges that SBCL sent its enpl oyees
(presumably sal es representatives) to nursing honmes for the
ostensi bl e purpose of "auditing"” the tests that were being
ordered by the nursing hone physicians so that SBCL coul d ensure
that those tests were being perfornmed by its | aboratories.

LaCorte all eges that what SBCL enpl oyees actually did during
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these so-called "audits" was exam ne patient nedical charts so
that it could collect information concerning screening tests and
chem stry panels. See LaCorte Conplaint, at § 40. SBCL then
used the information gathered to fabricate conputer-generated
requisition fornms that fraudulently authorized SBCL to perform
unordered test and/or nore extensive tests than had been
previously ordered. SBCL allegedly billed Medicare and Medicaid
for these fraudulent tests. See id., at Y 42-44.
b. The terns and scope of the Settlenent Agreenent
(1) Express terns of the Settlement Agreenent
Paragraph A of the Preanble to the Settl enent Agreenent
provides that "this Agreenent addresses the United States' civil
cl ai ns agai nst SBCL based on the conduct described in Preanble
Par agr aphs H t hrough Q bel ow i ncl udi ng the conduct alleged in
[the Merena, Robinson, and Spear conplaints]."” Paragraphs H
t hrough Q of the Preanble, which set forth the false clains
conduct and all egations that are covered by the Settl enent
Agreement, provide, in pertinent part:
H. WHEREAS, the United States contends that SBCL
viol ated federal statutes and/or conmon | aw doctri nes,
in connection with the marketing, sale, pricing and
billing of its testing for serumferritin (Current
Procedural Term nology ("CPT") 82728), gamma gl utanyl
transpepti dase ("GGI") (CPT 82977), triglycerides
("Trig") (CPT 84478), serumiron (CPT 83545/83540),
hi gh-density |ipoprotein cholesterol ("HDL") (83718),
| ow-density |ipoprotein cholesterol ("LDL") (CPT
83720), total iron binding capacity ("TIBC') (CPT
83550/ 83555), and serum nmagnesiumtests (CPT
83735/ 83750) when perforned routinely in conjunction
with SBCL's ChenZyne and/or ChenZyne Plus profiles, or

ot her SBCL chenmistry profiles that included seri al
mul ti channel automated chemi stry ("SMAC') tests (CPT
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80002- 80019 and codes (D058-60); these services were
billed by and paid to SBCL;

K. WHEREAS, the United States contends that SBCL
viol ated federal statutes and/or common | aw doctrines
in connection with its calculations of and billing for
Conpl ete Bl ood Count ("CBC'), one or nore additional

i ndi ces (CPT 85029/ 85030), when these indices were not
ordered by doctor-clients; these services were billed
by and paid to SBCL;

P. WHEREAS, the United States contends that SBCL

viol ated federal statutes and/or common | aw doctrines
in connection with allegations not specified in
Preanbl e Paragraphs H through O above but which are set
forth in the Gvil Actions referenced in Preanble
Paragraph A, these allegations resulted in tests that
were billed by and paid to SBCL;

Q VWHEREAS, the United States contends that the
practices described in Preanbl e Paragraphs H t hough
[sic] Presulted in the subm ssion of false clains
actionabl e under the False Clains Act, 31 U S C 8§
3729, et seq., between January 1, 1989, and Septenber
16, 1996, to the Medicare program the Railroad
Retirement Medicare program the CHAMPUS program the
Federal Enpl oyees Health Benefits Program and the
Medi caid prograns in the states listed in Preanble
Par agraph G above, which enabled SBCL to inproperly
coll ect federal Medicare paynents, Railroad Retirenent
Medi care program paynents, CHAMPUS paynents, Federa
Enpl oyees Heal th Benefits Program paynents, and

Medi cai d program paynents fromthe states listed in
Preanbl e Paragraph G above;

Paragraph 2 of the "Terns and Conditions" of the
Settl enment Agreenent provides that, in exchange for SBCL's
paynent of $325, 000,000, the United States Governnent rel eases
SBCL "fromany civil or adm nistrative nonetary clains (including
recoupnent clains) that the United States has or nmay have under
the False Cains Act ... for the conduct described in Paragraphs

H t hrough Q of the Preanble above including that alleged in the
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Civil Actions [(i.e., the Merena, Robinson, and Spear
conplaints)] with respect to the clains submtted or caused to be
submtted [to the governnent] during the relevant tine period [of
January 1, 1989, through Septenber 16, 1996]." Settl enent
Agreement, p.9, ¥ 2 (enphasis added). *®
(1) Scope of the Settlenent Agreenent

A settlenent agreenent is interpreted under the sane
principles that apply to ordinary contract interpretation. See

In re Colunbia Gas Sys., 50 F.3d 233, 241 (3d Cir. 1995)

("Interpreting a settlenent agreenent presents a question of
contract law.]"). "Federal law controls the interpretation of a
contract entered pursuant to federal |aw when the United States

is a party." Kennewick Irrigation Dist. v. United States, 880

F.2d 1018, 1032 (9th Cr. 1989) (citing United States v.

Secki nger, 397 U S. 203, 209-10 (1970)). For guidance in
interpreting a contract pursuant to federal |law, a court nust
| ook to "general principles for interpreting contracts.”" |d.;

see also United States v. Brekke, 97 F.3d 1043, 1049-50 n.7 (8th

Cr. 1996) ("ordinary principles of contract interpretation
apply" to the interpretation of a settlenent agreenent that

settled civil clainms under False Clains Act), cert. denied, 117

S.Ct. 1281 (1997).

13 The "Terms and Conditions" also provide at paragraph 3
that the governnent does not release SBCL froma variety of
clainms described in that paragraph (including any potenti al
crimnal liability). No party to the present proceedi ng contends
that LaCorte, Clausen, or Mller's clains fall within the clains
that were expressly "not rel eased" by paragraph 3.
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It is generally accepted that the objective in
construing contract |language is to "determ ne and to effectuate

the intention of the parties.” 1n re Colunbia Gas Sys., 50 F. 3d

at 241; see also 4 Sanuel WIliston, WIliston on Contracts 8 600

(1961) ("[T]he guiding principle, polestar or |odestar of
interpretation, whatever the formor nature of the instrument, is
al ways the sane: To ascertain the will, or intent, of the
[parties]."). The court's task is not to reveal the subjective

n>

intention of the parties but what their words would nean in the
nmout h of a normal speaker of English, using themin the

ci rcunstances in which they were used.'" Halderman v. Pennhur st

St. Sch. & Hosp., 901 F.2d 311, 319 (3d Gr.) (punctuation marks

omtted) (quoting Aiver Wndell Holnmes, The Theory of lLega

Interpretation, 12 Harv. L.Rev. 417, 419 (1899)), cert. denied,
498 U.S. 850 (1990).™

Turning to the ternms of the Settlenment Agreement, it is
cl ear that the governnent released SBCL from any cl ai munder the
FCA that the governnent "has or may have ... for the conduct
descri bed in Paragraphs H through Q of the Preanble."” See
Settlenment Agreenment, at p.9, ¥ 2. The release also covers any

FCA claimthat the governnment "has or may have ... for the

Y Nei ther the government nor SBCL has expressed any
interest in submtting extrinsic or parol evidence to support
their respective interpretations of the Settlenent Agreenent. In
addition, although it is not a matter of record, it is evident
fromthe statenments nmade at oral argunent that the governnent and
SBCL negotiated and drafted the terns of the Settl enent
Agr eenment .
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conduct ... alleged in [the Merena, Robinson, and Spear
conplaints].” 1d. Wth respect to the Merena, Robinson, and
Spear conplaints, it is clear that the Settlenent Agreenent is
intended to release SBCL fromclains that are the sane as, or are
enconpassed by, the "allegations” set forth in those three
conplaints. A review of those conplaints reveals that Merena,
Robi nson, and Spear's false-clains allegations are pled both
generally and with particularity. Therefore, as far as the
present issues are concerned, if LaCorte's allegations are the
same as or are enconpassed by either the generalized or
particul arized allegations set forth in the Merena, Robinson, and
Spear conplaints, LaCorte's clains were settled by the Settl enent
Agr eenent .

The governnent rightly contends that it did not rel ease
SBCL fromany and all clains that nmay arise for the tine-period
covered by the Settlenent Agreenent; indeed, it is clear fromthe
terns used that such a broad-based rel ease was not intended.
Nevert hel ess, SBCL clearly obtained a release that offers enough
|atitude to cover a variety of clains that fall within the
rel evant tine period. The governnent settled with SBCL al
"conduct alleged in" (i.e., the "allegations” in) the Merena,
Robi nson, and Spear conplaints. Furthernore, the release is
clearly intended to extend to clains beyond those expressly
alleged in the Merena, Robinson, and Spear conplaints, as the
rel ease includes clains that the governnent did not know existed

at the tinme the Settlement Agreenent was reached: nanely, clains
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that the governnent "may have" agai nst SBCL. Based on these
ternms, SBCL rightly contends that the Settl enent Agreenent is
intended to resolve all clains that the governnment (or any qui
tamrelator) has or may have which are either the sanme as or
enconpassed by the generalized and particul ari zed al |l egati ons set
15

forth in the Merena, Robinson, and Spear conpl aints.

C. Do the terns of the Settlenent Agreenent settle
LaCorte's clains?

LaCorte's Caiml

SBCL argues that Spear's Amended Conpl aint sets forth
essentially the sanme all egation regarding CBC tests that LaCorte

makes in Caiml1l, and that daim1l was settled given Spear's CBC

> In its opening nmenorandum SBCL argued that the |anguage
in Preanbl e Paragraph P broadly rel eases all present and future
clains that are "in connection with" (which SBCL interpreted
| oosely to nean "in any way renotely related to") the conduct
descri bed in Preanbl e Paragraphs H through Q and all present and
future clains "in connection with" the allegations in the Mrena,
Robi nson, and Spear conplaints. See SBCL's Menorandum at p.16.
SBCL's interpretation of the "in connection with" |anguage in
Preanbl e Paragraph P is rejected.

Preanbl e Paragraph P provides: "the United States
contends that SBCL viol ated federal statutes and/or conmon | aw
doctrines in connection with allegations not specified in
Preanbl e Paragraphs H through O above but which are set forth in
the [ Merena, Robinson, and Spear conplaints]."” Cearly, "in
connection with" is used in that sentence, as the governnent
suggests, to nean that SBCL violated the law "by virtue of" or
"due to" the allegations set forth in the Merena, Robinson, and
Spear conplaints. See United States' Menorandum at p. 8.

In its reply menorandum and at oral argunent, SBCL
seened to abandon its reliance on the "in connection wth"
| anguage of Preanbl e Paragraph P, and instead adopted the
(correct) viewthat | should determ ne the proper scope of the
Settl enment Agreenent's rel ease based on "whatever subject-matter
breadth or narrowness the plain | anguage" of Preanbl e Paragraphs
H through O and the allegations in the Merena, Robinson, and
Spear conpl aints "enconpass. "
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al l egation. Spear alleged that,
when physicians ordered a "conpl ete bl ood count” or
CBC, defendant routinely and inproperly charged
gover nnent insurance prograns for both the CBC test and
for unordered and nedically unnecessary additional CBC
indices. As a result, defendant received mllions of
dol lars that otherw se would not have been paid.
See Spear's Amended Conplaint, at § 6. Spear further alleged
that SBCL "routinely billed governnment health insurance programns
for unordered blood tests.” See id., at f 7; see also YT 25-29.
| agree that Spear's broad all egations regarding
billing for additional, unnecessary blood tests when a physician
ordered a CBC panel enconpasses LaCorte's CBC al |l egati ons.
Al t hough LaCorte's CBC claimdiffers to the extent that LaCorte
focuses exclusively on the unnecessary addition of differenti al
white blood cell count and platelet tests, Spear's allegation
sets forth the essential, material elenments of LaCorte's claim
and Spear's allegations are broad enough to rel ease SBCL from
LaCorte's nore specific factual contentions. Caim1, therefore,
16

was settled and rel eased by the Settl enent Agreenent.

LaCorte argues that Claim1l was not settled because

1 Al t hough SBCL does not make the argunent, it appears that
t he conduct described in Paragraph K of the Preanble to the
Settl enment Agreenent also settled Claim1. Paragraph K provides:
"the United States contends that SBCL viol ated federal statutes
and/ or common | aw doctrines in connection with its cal cul ations
of and billing for Conplete Blood Count ("CBC'), one or nore
addi ti onal indices (CPT 85029/85030), when these indices were not
ordered by doctor-clients...." Although the particulars of C aim
1-- nanely, overbilling for platelet and differential white bl ood
cell count tests-- are not expressly nentioned in Paragraph K
the false clains allegation settled by Paragraph K is broad
enough to settle Caiml.
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"[t] he performance of unauthorized differentials and pl atel et
counts is not nentioned in the Preanbl e Paragraphs by nanme or CPT
Code." See LaCorte's Menorandumin Support of Claimto
Settl enent Proceeds, at p.10. LaCorte's fails, however, to read
the Settlenment Agreenent's release with the proper breadth, which
is to release narrower clains that are effectively subsuned by
any of the nore broad allegations set forth in the Merena,
Robi nson, and Spear conpl aints.

The governnment al so contends that Caim1l was not
settled. The governnent argues that, because Fed. R Cv. P
9(b) requires that avernents of fraud and the circunstances
constituting fraud be plead wth particularity, this court should
read the Settlenment Agreenment so that it releases only those
avernents in the Merena, Robinson, and Spear conplaints that were
pled with particularity.* Nothing in the record, however, even
arguably suggests that this interpretation of the Settl enent
Agreement is an accurate reflection of what the parties to the
Settl ement Agreement intended. |ndeed, the only objectively
reasonabl e interpretati on based on the | anguage used in the
Settl enent Agreenent is that the governnment and SBCL intended to
settle the full scope of the avernents, or allegations, in the
Mer ena, Robinson, and Spear conplaints. Sonme of those
al l egations were pleaded in broad terns, sone were pleaded with

particularity. No |language in the Settlenent Agreenent supports

" The government al so makes this argument in support of its
contention that LaCorte's Caim3 and Caim4 were not settled.
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the governnent's contention that the parties intended to settle
only those avernents that were pled with particularity.
Furthernore, the conplaints were never formally served on the

def endant for the defendant to challenge the specificity of the
al l egations; the seal was lifted and the conpl aints were provi ded
to SBCL solely for the governnment and SBCL to begin settl enent

di scussions. Finally, the governnent failed to exercise its
option to intervene earlier in the Merena, Robinson, and Spear
suits and file amended conplaints that set forth only the
particul arized all egations that the governnent intended to have
settled. Therefore, SBCL properly contends that the Settl enent
Agreenent released all allegations, both general and specific, in
t he Merena, Robinson, and Spear conplaints. For these reasons, |
find that Aaim1l was settl ed.

LaCorte's Claim?2

LaCorte argues that Caim2 was not settled insofar as

sonme of the specific |laboratory tests nentioned in his conplaint

are not nmentioned in Preanbl e Paragraph H of the Settlenent. '

18 LaCorte concedes that Claim2 was settled by Preanble
Paragraph H insofar as he alleged that SBCL submtted fal se
clains for tests for triglycerides, magnesium iron, iron binding
capacity, and blood |ipoprotein. See LaCorte's Opening
Menor andum at p.12. Notably, both the governnent and SBCL-- the
two parties that negotiated and drafted the Settl ement Agreenent-
- agree that Claim2 was settled inits entirety, and relators
Mer ena, Robinson, and Spear, the only other parties to the
Settl enment Agreenent, also agree that Caim2 was settled. Since
all parties to the agreenent contend that Claim2 was settled by
the Settlenment Agreenent, there is |ittle roomfor LaCorte to
contend that Claim2 was not settled. As a rule of contractual
interpretation, a court should afford great, if not absol ute,
deference to the unani nous and reasonable interpretation given to
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In particular, LaCorte contends that the Settlenment Agreenent
does not release his allegation that SBCL fraudulently billed the
governnent for a 19-test profile when he ordered only an 18-t est
profile, and insofar as he all eged that SBCL perforned
unnecessary tests for ionized calcium See LaCorte's QOpening
Menorandum at p.12. LaCorte contends that the allegations in

t he Merena, Robinson, and Spear conplaints do not settle Claim?2
because those conplaints do not specifically nention ionized
calciumor the so-called 19-test profiles. See id.

The terns of the Settlenment Agreenent rel ease SBCL from
any claimthe government (or a qui tamrelator) has or may have
for "the conduct described in" Paragraphs H through Q of the
Preanble. See Settlenent Agreenent, p.9., § 2. LaCorte concedes
that the conduct described in Preanbl e Paragraph H covers al nost
all of his claim but contends that the Settl enent excludes two
tests not specifically nentioned. The release is, however,
broader that LaCorte contends, and it covers all clains,
including clains that the governnent did not know of at the tine
it entered into the release, that are enconpassed by the "conduct

descri bed i n" Paragraph H

a contract's language by all parties to the contract. See 17A
C.J.S Contracts 8§ 325(1)(a) (1963); Parish v. Legion, 450 F.2d
821, 827 (9th Cir. 1971). The parties to the Settl enent
Agreenent are certainly in the best position to know what was

i ntended by the | anguage used (or at least in a nuch better
position than LaCorte, who was not a party). Applying this
principle, I find that Claim2 was settled in its entirety. |
will, nevertheless, in the interest of fully addressing LaCorte's
contentions, analyze whether Claim2 was settled by the terns of
the Settlenment Agreenent.
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The conduct described in Paragraph H generally rel eases
any claimthat concerns SBCL's "nmarketing, sale, pricing and
billing of its testing" for a variety of tests that were
"performed routinely in conjunction with SBCL's ChenZyne and/ or
ChenZynme Plus profiles, or other SBCL chem stry profiles that
i ncl uded serial nultichannel automated chem stry ("SMAC') tests
(CPT 80002-80019 and codes (0058-60)." While tests for ionized
cal ciumand the so-called 19-test profile are not expressly
mentioned in Paragraph H, it is clear that Caim2, which turns
on SBCL's alleged substitution of its tradenane profiles to
enable itself to submt unordered clains for additional tests, is
enconpassed by the conduct described in Paragraph H As | have
al ready noted, particular tests need not be actually identified
in the Settlenent Agreenment for the material elenents of the
al l egations that enconpass those clains to be deened settl ed.

In addition, Merena and Robi nson correctly point out
that their anended conplaints contain very broad all egations
regarding SBCL's fraudulent billing and marketing for bl ood
chem stry profiles. Like LaCorte, Merena alleged that SBCL's
fraudul ent schene consi sted of "unbundling" submtted tests and
billing the governnent separately for a series of tests that
shoul d have been billed together. Specifically, paragraph 214 of
Merena' s Anended Conpl aint sets forth the foll ow ng, broad fal se-
clainms allegation:

214. By expanding and manipulating its test profiles,

performng tests that are not nedically necessary, and
inmproperly billing for tests that shoul d have been part
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of an automated test profile, SBCL has know ngly
presented nunerous fal se and fraudul ent clainms for
paynent by the governnent.
LaCorte's nore narrow al l egations regarding tests for ionized
calcium and his so-called 19-test profile allegation, are
clearly enconpassed by Merena's allegation. See also Merena's
Amended Conpl aint at 7 208-213, 215; Robi nson's Amended
Conmplaint, at T 7(A)-(B). For these reasons, Caim?2 was
settl ed.

LaCorte's aim3

LaCorte alleges that SBCL enpl oyees, while allegedly
perform ng phony "screening prograns” at nursing hones, drew
bl ood and urine specinmens from nursing home patients and then
perfornmed, and billed the governnent for, CBC, henatol ogy,
urinalysis, and bl ood chem stry tests on the speci nens w thout
physi ci an aut hori zation. These unauthorized tests allegedly
included entire chem stry panels perforned on the specinens
wi t hout physician authorization. The governnent, and Merena,
Robi nson, and Spear contend that Caim3 was not settl ed.
| nsof ar as LaCorte contends that SBCL submtted false
clainms for CBC, hematol ogy, and bl ood chemstry tests, Caim3 is
settled by the allegations in Spear's conplaint. For exanple,
Spear all eged at paragraph 7 of his conplaint:
(a) Defendant routinely billed ... for unordered bl ood
tests. By providing and billing for blood test data
that was neither ordered by a physician nor required by
the patient's nedical condition, defendant's actions
were [illegal].

(b) Because the illicitly billed blood tests were not
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conpel l ed by a patient's condition, defendant made, or

caused to be made, clainms for nedically unnecessary

bl ood tests.

LaCorte seeks to distinguish Caim3 by contending
that, unlike Spear's allegations, his allegation revol ves around
SBCL's all egedly phony screening prograns, and the fact that SBCL
enpl oyees entered nursing honmes with the intention of taking
bl ood sanples that would enable SBCL to submt false clains.
These factual distinctions, however, do not place C aim 3 outside
the scope of the Settlenent Agreenent's release of all false-
clainms allegations that are enconpassed by the general
allegations in Spear's conplaint. Spear alleged that SBCL
fraudulently billed the government for a w de-variety of
unaut hori zed bl ood tests, and Spear's allegations are clearly
broad enough to enconpass LaCorte's allegation that SBCL
submtted false clainms for CBC, henmatol ogy, and bl ood chem stry
t ests.

However, insofar as LaCorte alleged in Claim3, at
par agr aphs 32-38 and 50e of his conplaint, that SBCL submtted
false clains for urinalysis tests, the Settl enent Agreenent does
not release Caim3. There is no allegation in either the
Mer ena, Robi nson, or Spear conplaints, or in Preanble Paragraphs
H through Q that rel eases LaCorte's claimthat SBCL submtted
false clainms for urinalysis tests.

SBCL argues that LaCorte's urinalysis test allegation
was settled by the follow ng | anguage or "allegation” in Merena's

Amended Conpl ai nt :
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74. [SBCL] has engaged in a nunber of conplex, w de-

rangi ng and | ongstandi ng schenmes to defraud and decei ve

[ Medi care] and other federally funded health i nsurance

programs. These schenes include, but are not limted

to, the follow ng...
See SBCL's Menorandum at p.37 n.42. SBCL concedes that the
Settl enent Agreenent incorporates no allegations that directly
address the subm ssion of fraudulent urinalysis clains, but SBCL
argues that LaCorte's allegation concerning SBCL's use of its
"screening prograns” to defraud Medicare i s enconpassed by
Merena's very general contention in paragraph 74 regarding
various "unal | eged" schenes by SBCL to defraud Medicare.

Waile it is true that the rel ease covers clains that
are enconpassed by generalized allegations in Merena's conpl aint,
paragraph 74 sets forth an "allegation” (it is nore like a
preface to an allegation than an allegation itself) that is so
broad it is practically and | egally neaningless. Indeed, SBCL's
reading of the Settlenent Agreenent, if accepted, would | eave
few, if any, potential clains unsettled, as it is virtually
certain that any false-clains allegations that nmay hereafter be
made against SBCL will fall within the category of "conplex,
wi de-rangi ng and | ongstandi ng schenes to defraud and deceive" the
government. The rel ease was certainly not intended to cover al
claims that fall within that overly broad and vague category.
Thus, the | anguage in paragraph 74 of Merena's Amended Conpl ai nt
cannot be construed to release LaCorte's allegation that SBCL

submtted false clains for urinalysis tests. Accordingly, Caim

3 (paragraphs 32-38 and 50e of LaCorte's Conplaint) was not
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settled insofar as LaCorte alleges that SBCL submtted fal se
clains for urinalysis tests.

LaCorte's aim4

LaCorte alleges that SBCL sent its enployees to nursing
honmes to perform phony "audits" so that SBCL coul d exam ne
patients' nedical charts and gather information regarding
screening tests and bl ood chem stry panels. SBCL allegedly used
the informati on gathered to fabricate conputer-generated
requisition forns that fraudulently authorized SBCL to perform
unordered tests and/or to performnore extensive tests than had
been previously ordered.

SBCL argues that Caim4 is settled by Spear and
Robi nson' s al |l egati ons regarding fraudulent billing for bl ood
chem stry tests. | agree. Robinson alleged that SBCL submtted
false clainms by "designing and i nplenenting its standard
chem stry profiles, its clinical |laboratory requisition forns,
and its related practices and procedures in a manner cal cul ated
to pronote unnecessary chemcal testing...." Robinson's Anended
Conplaint, at 9 8(A). Spear alleged that SBCL "routinely billed
governnent heal th i nsurance prograns for unordered blood tests,"”
and that SBCL provided and billed for "blood test data that was
nei ther ordered by a physician nor required by the patient's
medi cal condition[.]" Spear's Anended Conplaint, at § 7(a).
Spear further alleged that SBCL nade "clains for nedically
unnecessary blood tests.” 1d., at T 7(b).

Wi | e Robinson did not allege that SBCL wongfully
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coll ected data from nursing hones or fabricated conputer-
generated orders, Robinson's allegations enconpass the
allegations in Caim4. |In particular, the thrust of Robinson's
conplaint is that SBCL billed the governnent for nedically
unnecessary bl ood chem stry tests that were not ordered by
physicians. That is precisely what LaCorte contends in O ains 4:
that SBCL submtted false clains for blood chem stry tests that

t he nursing-honme patients did not need perfornmed and were not
ordered by the attendi ng physicians. The fact that Robinson's
claimturns on the allegedly deceptive nature of SBCL's order
fornms whereas LaCorte's claimturns on SBCL's fraudul ent auditing
schenmes does not place Claim4 outside the scope of the

Settl ement Agreement's release. |In addition, Spear's general

al l egation regarding SBCL's subm ssion of clains for unordered,
nmedi cal |y unnecessary bl ood tests also brings aim4 within the
scope of the release, despite the immterial factual distinction
between the LaCorte and Spear allegations as to how SBCL

al l egedly positioned itself to perpetrate the fraud.

Finally, for the reasons discussed supra in connection
with LaCorte's Claim 2, the conduct described in Paragraph H of
the Preanble to the Settl enment Agreenent generally rel eases any
claimthat involves SBCL's "marketing, sale, pricing and billing
of its testing" for a variety of blood chem stry tests that were
"perfornmed routinely in conjunction with SBCL's ChenZyne and/ or
ChenZynme Plus profiles, or other SBCL chem stry profiles that

i ncl uded serial nultichannel automated chem stry ("SMAC') tests
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(CPT 80002-80019 and codes (0058-60)." In ny view, CQaim4is
al so enconpassed by the general terns of the rel ease effected by
Par agr aph H.

In summary, all of LaCorte's clains in Gv. No. 96-7768
were settled with the exception of that portion of Claim3 that
pertains to SBCL's al | eged subm ssion of false clains for
19

unordered and nedically unnecessary urinalysis tests.

d. Are LaCorte, Clausen, and Mller's clains barred by §
3730(b) (5) ?

Section 3730(b)(5) provides:

When a person brings [a qui tam action], no person

ot her than the Governnent may intervene or bring a

rel ated action based on the facts underlying the

pendi ng acti on.
Al parties agree that 8 3730(b)(5) bars LaCorte, C ausen, and
MIller fromseeking a portion of the relator's share to be
awarded fromthe $325, 000, 000 settlenent if any of those actions
is "a related action based on the facts underlying the pending”

20

Mer ena, Robi nson, and Spear acti ons. The critical issue is to

¥ Pursuant to its notice of election to "intervene in
part," it woul d appear that the governnent has, at this point,
formally intervened in the Causen and M|l er actions, and in the
LaCorte action as to the clainms that were settled. No party has
suggested that the governnent's election to intervene as to the
settled clainms renders 8 3730(b)(5) inapplicable as a bar to
LaCorte, Clausen, and MIller's suits.

? No party has suggested that § 3730(b)(5) is inapplicable
because the Merena, Robinson, and Spear actions arguably are no
| onger "pending” actions (those actions were dismssed with
prejudi ce on February 24, 1997). Because LaCorte, C ausen, and
MIler filed suit before the Merena, Robinson, and Spear actions
were dismssed, | find that 8 3730(b)(5) applies. Moreover, the
Mer ena, Robi nson, and Spear actions are currently "pendi ng"
insofar as | retained jurisdiction to enforce the ternms of the
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determine what is "a related action based on the facts underlying
the pending action.™ Only three cases have touched upon this
i ssue directly, none of which were decided by an appellate
court.?®

SBCL, the governnent, and Merena, Robi nson, and Spear

rely on two of those cases to support their view of the correct

interpretation of the statute. The first is Erickson v. Anerican

Inst. of Biological Sciences, 716 F. Supp. 908 (E.D. Va. 1989),

where the court, in dicta, opined that 8 3730(b)(5) "establishes
afirst intime rule,"” and thus "[t]he qui tam conplaint filed
first blocks subsequent qui tam suits based on the sane
underlying facts.” [d., at 918. The Erickson court expressed
the view that 8§ 3730(b)(5) is a first-in-tine rule because that
interpretation would prevent the governnment fromreceiving a
"doubl e recovery" for the sanme underlying facts. See id. Thus,
the Erickson court offered the following test for applying §

3730(b)(5): "A subsequently filed qui tamsuit nmay continue only

Settl enent Agreenent and to decide relator's share and attorney's
fees issues.

L Notably, | find that § 3730(b)(5) is "jurisdictional" in
nature, as its application presents a threshold issue regarding
the court's ability to hear a later-filed qui tamaction. Wile
8§ 3730(b)(5) is not one of the express "jurisdictional bars" set
forth at 88 3730(e)(1)-(4), the practical effect of 8§
3730(b)(5)'s "bar"” is that a court |lacks jurisdiction to hear,
and nust dism ss, an action that is a "related action based on
the facts underlying the pending action.” See Hyatt v. Northrop
Corp., 1989 U.S. Dist. LEXIS 18941 (C.D. Cal, Dec. 27, 1989)
(dism ssing with prejudice clains barred by § 3730(b)(5)). The
relator who files a suit that is barred pursuant to 8 3730(b)(5)
is forever precluded from proceeding with an action that is based
on the barred clains.
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to the extent that it is (a) based on facts different fromthose
alleged in the prior suit and (b) gives rise to a separate and
di stinct recovery by the governnment." [d.

The other case those parties rely on is Hyatt v.
Northrop Corp., 1989 U S. Dist. LEXIS 18941, at *2 (C. D. Cal

Dec. 27, 1989), where the court held that 8§ 3730(b)(5) "bars qui

tam actions based on natters subject to earlier filed qui tam

suits."” (enphasis added). More specifically, the court ruled
that, under 8§ 3730(b)(5), the relators who filed the nbost recent
qui tam actions "are barred fromlitigating or claimng any

reward in connection wth the issues which are the subject of"

two earlier-filed qui tam actions that were then-pending before
the court. See id. (enphasis added). Thus, the Hyatt court
interpreted 8 3730(b)(5) broadly, and held that it bars |later-
filed clains that reiterate, or overlap with, the "issues" or
"matters" that are the subject of an earlier-filed action. The
Hyatt court applied this interpretation to bar 62 counts or

"all egations” in the later-filed qui tam conpl aint which the
court determ ned were generally enconpassed by, or overl apped
with, allegations in the two earlier-filed conplaints. See id.,
at *3-16. Notably, there was no di spute anong the parties in
Hyatt over the "proper"” interpretation of 8 3730(b)(5), and,
consequently, the Hyatt court's analysis of the proper scope of 8§
3730(b) (5) was perfunctory. See id. In addition, the Hyatt
court did not consider the different standard articul ated earlier

that sane year in Erickson.
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The governnent seens to urge that | adopt a hybrid of
the Erickson and Hyatt standards. The governnent contends that 8§
3730(b)(5) should bar a later-filed qui tamaction if an earlier-
filed action "alleges all of the material elenents of the
fraudul ent transaction,” and if the later-filed action will not
lead to a "separate and distinct recovery for the governnent."
See United States' Menorandum of Law, at pp.4-7. |In the
governnent's view, 8 3730(b)(5) should bar a later-filed action
if, as the Hyatt court essentially ruled, the "material elenents
of the fraudul ent transaction,” or the "allegations" (but not
strictly the "facts"), of the later-filed conplaint were set
forth in an earlier-filed conplaint. The governnment also
enbraces the Erickson test insofar as it requires the court to
determ ne whether the later-filed action wll produce a "separate
and di stinct recovery for the governnent."” SBCL and relators
Mer ena, Robinson, and Spear generally agree with the governnent's
interpretation of 8 3730(b)(5), and they urge that § 3730(b)(5)
be considered a strict "first-to-file" rule that bars any |later-
filed qui tamaction that is based on the allegations set forth
in a pending action.

In contrast, LaCorte, Clausen, and MI|er argue that
"related action based on the facts underlying the pending action"
must be interpreted to nmean that a later-filed action is barred
only if it is based on "facts that are identical to" to the facts
all eged in a pending action. Those relators seize upon | anguage

fromthe | egislative history which suggests that 8 3730(b)(5) was
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enacted to preclude "class actions or nultiple separate suits
based on identical facts and circunstances.” S.Rep. No. 99- 345,
at 25 (1986), reprinted in 1986 U S.C.C A N 5266, 5290. Thus,
LaCorte contends that "only “parasitic' qui tam conplaints that
are derived fromexisting actions are barred.” LaCorte's

Menmor andum at p. 17 (see also O ausen's Menorandum at p.9). 1In
addition, MIler contends that his clainms are based upon personal
know edge that he obtained while enployed as a nmanager of one of
SBCL's | aboratories, and that the "facts" he all eges are unique,
as they invol ve geographical areas and tine-periods that are
different than those alleged in the Merena, Robinson, and Spear
suits; LaCorte makes a simlar "personal know edge" contention.

A recent decision fromthis court, United States ex

rel. Dorsey v. Doctor Warren E. Smith Comm Mental Health, Cv.

No. 95-7446 (E.D. Pa. June 25, 1997) (Ditter, J.), which was

deci ded after the parties filed their briefs, supports the
"identical facts" interpretation of 8 3730(b)(5). |In Dorsey, the
court cited both the Erickson test and the above-quoted | anguage
fromthe Senate Report and held that relator Dorsey's later-filed
qui tam conpl aint was not barred by 8 3730(b)(5) because Dorsey's
"facts" were "not identical to" the facts in an earlier-filed
conpl aint, and they "would not |l ead to a double recovery" for the

government. See Dorsey, slip op., at p.10.

Turning first to the plain | anguage of 8§ 3730(b)(5),

see, e.0., New Rock Asset Partners v. Preferred Entity

Advancenents, 101 F.3d 1492, 1498 (3d G r. 1996) (statutory
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interpretation "begins with the plain |anguage of the statute"),
| find that the phrase "related action based on the facts
underlying the pending action"” does not lend itself to a narrow
interpretation that bars only "identical suits" based on
"identical facts.”" The "facts underlying"” a pending action are,
as the plain nmeaning of "underlying" suggests, the "fundanental,
basi c, foundational, or essential" facts asserted in the pending
action. They are the broad underpi nni ngs upon which the cause of
action is built. Likewse, a straightforward reading of the
phrase "rel ated action" does not suggest the narrow neani ng of
"identical action"; read in the context of the sentence in which
it is used, it nore broadly refers to an action that has a
"relation to" the pending action because it is "based on" the
essential or material facts of (i.e., the facts underlying) the
pendi ng action. Therefore, a "related action based on the facts
underlying the pending action” is a later-filed action that

al | eges the same essential or material facts as the pending
action.

The "facts underlying” a qui tamaction (or any action
for that matter) are not nerely the details regarding the tine
and place of the alleged fraud (e.qg., | was a doctor at a nursing
home in New Ol eans in 1992 when | discovered that SBCL know ngly
submtted false clains); they are, as the plain neaning of "facts
underlying" nore broadly suggests, the allegations regarding the
material elenments of a fraudul ent transaction which will support

a claimfor relief under the FCA (e.qg., | have personal know edge

42



that SBCL knowi ngly submtted fal se clains and recei ved paynent

for unordered CBC tests). See, e.qg., WIlkins ex rel. United

States v. State of Chio, 885 F. Supp. 1055, 1059-60 (S.D. Chio

1995) (discussing material elenents of a claimunder §
3729(a)(1)). Therefore, | find that Congress intended 8§
3730(b)(5) to bar a later-filed action if it alleges the sanme
material elenments of a fraudul ent transaction which are all eged
in the pending action. Accordingly, to determ ne whether a
|ater-filed qui tamaction is barred by 8 3730(b)(5), | mnust
conpare each later-filed conplaint wth the pending conplaints
and determ ne whether the later-filed conplaints allege the sane
material elements of the fraudul ent transaction

In addition to the plain | anguage of 8§ 3730(b)(5), | am
m ndful of the objectives to be served by the 1986 anendnents to
the qui tam provisions: "to encourage nore private enforcenent
suits" while discouraging "opportunistic behavior”; and "to have
the qui tamsuit provision operate sonewhere between the al nost
unrestrai ned perm ssiveness" that prevailed prior to 1943, when
relators could file suit and recover based on information already
known by the governnent, "and the restrictiveness of the post-
1943 cases, which precluded suit even by original sources" of
undi scl osed, genuinely valuable false-clains information. See

United States ex rel. Stinson 944 F.2d at 1154; see also United

States ex rel. Springfield Termnal Ry., 14 F.3d at 651 ("The

1986 anmendnents [to the FCA] ... nust be analyzed in the context

of the[] twn goals of rejecting suits which the governnent is
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capabl e of pursuing itself, while pronoting those which the
governnent is not equipped to bring onits om."). In |ight of

t hese objectives, | agree with Erickson's view that 8§ 3730(b) (5)

was i ntended to establish a first-to-file rule. ® See 716 F.

Supp. at 918; see also United States ex rel. Stinson, 944 F.2d at

1176 n.5 (Scirica, J., dissenting) ("[Once an eligible relator
has brought an action, no other private party can bring an action
based on the sanme information. See § 3730(b)(5). This situation
creates a potential "race to the courthouse' anong eligible

relators, but such a race nmay al so spur the pronpt reporting of

fraud."); Cooper v. Blue Cross & Blue Shield of Fla., 19 F. 3d
562, 567 (11th G r. 1994) (dictum) ("[Q nce one suit has been

2] reject, however, Erickson's "separate and distinct

recovery" test because it seens to further conplicate the already
difficult task of applying 8 3730(b)(5). In ny view, Erickson

i nperm ssibly reads into 8 3730(b)(5) the requirenment that a qui
tamclaim"give rise to a separate and distinct recovery" when
there is no such | anguage or requirenment in 8 3730(b)(5); that
section only requires that a court determ ne whether an action is
barred because it is a "related action based on the facts

underlying the pending action.” Moreover, it is unclear what
meani ng should be given to "gives rise to a separate and di stinct
recovery for the governnent." |In the present case, there is but

one settlenment fund and only one recovery for the governnment, but
there were three cases (Merena, Robinson, and Spear) as well as a
| engthy investigation that gave rise to the governnment's

recovery. |In the context of the FCA, there would be literally
t housands of potential separate false clains (e.qg., each separate
fal se overbilling), each of which under the FCA gives rise to a

separate and distinct recovery to the governnment with a civi
penalty of not |ess than $5,000 and no nore than $10, 000 pl us
trebl e danages. See 8§ 3729. Therefore, | am not convinced that
the additional analysis of whether a later-filed suit wll
produce a "separate and distinct recovery for the governnent”
assists the court in analyzing whether a later-filed action is a
"related action based on the facts underlying the pending
action."
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filed by a relator or by the governnent, all other suits agai nst
t he sane defendant based on the same kind of conduct would be
barred. See [] § 3730(b)(5).").

LaCorte, Clausen, and MIler object to 8 3730(b)(5)
being viewed as a first-to-file rule; they believe it wll
di scourage potential relators fromfiling suit because of the
possibility that the relator's suit m ght be barred by an
earlier-filed action that has yet to be unseal ed and publicly
di scl osed. A strict first-to-file interpretation, however,
serves Congress's goal of encouraging relators to file qui tam
actions as soon as they learn of a fraud on the governnent. If
relators feel conpelled to file suit pronptly, the governnent
will be able to investigate pronptly and bring about a speedy
recovery of the noney that has been stolen fromthe federal fisc.

The basic objective of the qui tamprovisions is, after
all, to enable the governnent, through private enforcenent, to
restore stolen noney to the federal fisc. See S. Rep. No. 99-345,
at 1 (1986), reprinted in 1986 U S.C.C. A N 5266 ("The purpose of
[the 1986 FCA anmendnents] is to enhance the Governnent's ability
to recover | osses sustained as a result of fraud against the

Governnent."); United States ex rel. Findley v. FPC Boron

Enpl oyees' Cub, 105 F.3d 675, 685 (D.C. Cir. 1997) ("Fromits

i nception, the qui tam provisions of the FCA were designed to
inspire whistle-blowers to cone forward pronptly with information
concerning fraud so that the governnent can stop it and recover

ill-gotten gains."). That objective is best served if relators
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are encouraged to "race to the courthouse.” United States ex

rel. Stinson, 944 F.2d at 1176 n.5 (Scirica, J., dissenting).

The pronpt reporting of fraud is essential to the effectiveness
of the qui tam schene and to the governnent's ability to recover
under the FCA: as tinme passes, W tnesses, docunents, the stolen
funds, and even the defrauders thensel ves di sappear, nmaking it
far nore difficult for the governnent to recover if the fraud is
not pronptly reported. Mreover, as the present case
denonstrates, when fraud is reported pronptly, the governnment is
able to use the relator's allegations as a starting point for a
wi de-rangi ng investigation and uncover additional fraudulent acts
beyond those reported by the relator in the qui tam conplaint.
The nore fraud that the governnent uncovers through its own
investigative efforts, the greater the recovery for the federa
fisc.

| reject as unpersuasive the contention that relators
will not cone forward, and that |awers will not take qui tam
cases, If 8 3730(b)(5) is viewed as a first-to-file rule.
Rel ators have al ways borne the risk that their decision to report
fraud m ght go unrewarded. For exanple, a relator's suit m ght
not produce a recovery because a jury mght find in favor of the
defendant; or a relator's suit mght be barred by § 3730(e)(4),
even though the relator sincerely believed that his or her
al I egations had not been publicly disclosed and that he or she
was an "original source."” Moreover, recovery under the qui tam

provisions is not and never has been guaranteed to a rel ator
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nmerely because the relator's suit is not jurisdictionally barred
by 88 3730(e)(3)-(4). In short, the qui tam provisions are, and
al ways have been, a "nothing ventured nothing gai ned"
proposition, and the first-to-file rule will not discourage
relators (or their lawers) fromfiling suit. The potential for
a substantial nonetary award in the event of a recovery should
continue to induce relators with valuable information to cone
forward. #

As a first-to-file rule, 8 3730(b)(5) permts only the
relator who filed first and who alleged all of the materi al
el enments of a fraudulent transaction to have a claimto the
relator's share in the event of a successful recovery. Should a
later-filed action allege the sane material elenents of a
fraudul ent transaction that was settled and rel eased by a
settl enent agreenent, the later-filed action is subject to
dism ssal. Section 3730(b)(5) thus ensures that the governnent
is not required to share with nultiple relators the proceeds of a
settlenment or judgnent that stemmed froma single allegation of
f raud.

If, as in the present case, the first-filed qui tam
action is concluded by settlenent, no relator other than the

first-to-file would have any claimto the relator's share from

> Moreover, as part of the FCA scheme, an enployee may file
suit and recover "all relief necessary to nake the enpl oyee
whol e" if his or her enployer retaliates against the
enpl oyee/relator for filing or proceeding with a qui tam action
See § 3730(h).
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the settlenent. Even if the settlenent enconpasses a w der
spectrum of activities than what was alleged in the original qui
tam conplaint, a later-filing relator is barred by 8§ 3730(b) (5)
from seeking a portion of the relator's share if the governnent's
recovery stemmed fromthe allegations reported in the first-filed
action and its investigation of the first-filed action. 1In other
words, if a later-filed action nmakes allegations not contained in
the first-filed conplaint but which are enconpassed by the terns
of the settlenent agreenent, the later-filing relator is not
entitled to seek a portion of the relator's share awarded in the
settled case. Section 3730(b)(5) also bars the later-filing
relator fromintervening in the pending action to seek a portion

of the relator's share. See United States ex rel. Burr v. Blue

Cross & Blue Shield, 153 F.R D. 172, 174 (MD. Fla. 1994)
(suggesting that 8 3730(b)(5) bars an attenpt to intervene in qui
tam action by relator who had brought a prior, albeit narrower,
action raising simlar allegations against the defendant).
LaCorte, Clausen, and MIler contend that | should rely
on the legislative history to interpret the phrase "rel ated
action based on the facts underlying the pending action," but I
find that the legislative history is unhelpful. The "section-by-
section" analysis in the Senate Report addressing 8 3730(b)(5)
provides, inits entirety:
Subsection (b)(5) of section 3730 further clarifies
that only the Governnent nmay intervene in a qui tam
action. Wile there are few known instances of

multiple parties intervening in past qui tam cases,
United States v. Baker-Lockwood Manufacturing Co. , 138
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F.2d 48 (8th Cir. 1943), the Conmttee w shes to
clarify in the statute that private enforcenent under
the civil False CQains Act is not nmeant to produce
class actions or nmultiple separate suits based on
identical facts and circunstance.
S.Rep. No. 99-345, at 25 (1986), reprinted in 1986 U S.C.C A N
5266, 5290. LaCorte, Causen, and M|l er seize upon the last few
wor ds of the above-quoted paragraph to argue that § 3730(b)(5)
bars a later-filed suit only if it is "based on identical facts
and circunmstances.” In my view, if Congress had intended §
3730(b)(5) to bar only later-filed actions based on "identi cal
facts and circunstances,"” it would have inparted that neani ng by
using the word "identical" somewhere in the statute. |In any
event, it is difficult to ascertain what the Senate Report is
intended to explain. |In addition to arguably supporting LaCorte,
Clausen, and MIler's interpretation of the statute, the
"mul tiple separate suits based on identical facts and
ci rcunstance" | anguage can be viewed as nerely explaining that 8§
3730(b)(5) bars intervention in a pending qui tamaction in

accordance with the terns of Fed. R Civ. P. 24(b)(2). See

United States ex rel. Precision Co. v. Koch Indus., 31 F.3d 1015,

1017-18 (10th Gr. 1994). In short, | find that the Senate
Report's analysis of 8 3730(b)(5) does not provide clear support
for any particular interpretation of the statutory |anguage at

i ssue here, and as the Third Crcuit Court of Appeals found in

United States ex rel. Stinson, the legislative history of the

1986 anmendnents is not a particularly valuable resource for an

interpreting court:
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The bill that eventuated in the 1986 anmendnents
underwent substantial revisions during its legislative
path. This provides anple opportunity to search the

| egi sl ative history and find sone support sonewhere for

al nrost any construction of the many anbi guous terns in

the final version
944 F.2d at 1154.

Finally, it is arguable that nmy interpretation of 8§
3730(b)(5) mght tend to blur the distinction between §
3730(b)(5) and 8 3730(e)(3), which bars an action "based upon
al l egations or transactions which are the subject of a civil suit

in which the governnent is already a party." Wile §

3730(b)(5) bars a related action based on the facts underlying a

pendi ng qui tamaction, 8 3730(e)(3) bars an action based on

all egations or transactions that are the subject of suit in which

the governnent is a party. It has been suggested that §

3730(e)(3) has a broader neaning than 8§ 3730(b)(5). See Dorsey,

slip op., at p.11; see also John T. Boese, Cvil False Cains &

Qui__Tam Actions, at 4-63 (Supp. 1994) (suggesting that there is

sone difference between the prohibition in 8 3730(e)(3) and §
3730(b) (5) because "[t]he limtation in (b)(5) relates only to
the specific facts underlying the pending action."). At oral
argunent on the parties' notions, however, no party was able to
suggest any neani ngful substantive difference between the two
subsections, and, frankly, | amunable to ascertain any practical

di f ference between the two. *

24 Assuming that § 3730(e)(3) shoul d be construed nore
broadly that 8 3730(b)(5), it is clear in the present record that
the "all egations and transactions" set forth in the Settl enment
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Appl yi ng the above principles to determ ne whet her
LaCorte, Clausen, and Mller's clains are barred by 8§
3730(b)(5),? | find that:

(1) LaCorte's qui tamclains (excluding that portion of
Claim 3 which pertains to urinalysis testing) are barred by 8§
3730(b) (5) because the material elenents of the fraudul ent
transactions alleged in LaCorte's conplaint were settled by the
ternms of the Settlenment Agreenent. See Anal ysis, supra;

(2) LaCorte is not barred by 8 3730(b)(5) from
proceeding with that portion of Caim3 (the allegations set
forth at paragraphs 32-38 and 50e of LaCorte's Conplaint) which
pertains to SBCL submtting false clains for urinalysis testing,
as the material elenents of that fraudul ent transacti on were not
settled by the terns of the Settlenent Agreenent, and they are
not the sane as those set forth in the Merena, Robinson, and
Spear conpl ai nts;

(3) Causen's qui tamclains are barred by § 3730(b)(5)
because, as C ausen contends, the material elenments of the

fraudul ent transactions alleged in his conplaint were settled by

Agreenent and in the Merena, Robinson, and Spear conplaints bar
the LaCorte (excluding his urinalysis claim, Causen, and Ml ler
cl ai is.

* As the parties acknow edged at oral argument, the
Robi nson and Spear actions could also be barred by § 3730(b) (5)
given that Merena's action was pendi ng when Robi nson and Spear
filed suit. However, since Merena, Robinson, and Spear have
agreed anong thensel ves that they each have a right to a portion
of the relator's share, it is unnecessary to deci de whet her
Robi nson or Spear's clains are barred by § 3730(b)(5).
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¢ See

Par agraph H of the Preanble to the Settlenent Agreement. ?
Cl ausen's Menorandum at p.7-8; and

(4) Mller's qui tamclains are barred by 8§ 3730(b) (5)
because, as MIler contends, the nmaterial elenents of the
fraudul ent transactions alleged in his conplaint were settled by

" See MIller's Arended

the terms the Settlement Agreenent. ?
Noti ce of Position, at pp.2-6.
L1l Concl usi on

Clausen and MIler's qui tamclainms were settled by the
terns of the Settlenment Agreenent. LaCorte's clains were also
settled, except for that portion of Claim3 (paragraphs 32-38 and
50e of LaCorte's Conplaint) as it pertains to SBCL's subm ssion
of false clains for urinalysis tests. Pursuant to 8§ 3730(b)(5),
LaCorte, Clausen, and MIler are barred from seeking a portion of
the relator's share of the $325, 000,000 settlenment for their

settl ed clains.

An appropriate order follows.

 In addition, | agree with SBCL that the material elenents
of the fraudul ent transactions alleged in Clausen's conplaint are
the same as those alleged in the Merena and Robi nson conpl ai nts.
See SBCL's Menorandum at pp. 22-24.

2”1 recognize the conundrumthat LaCorte, Cl ausen, and
MIler faced in contending that sonme or all of their clainms were
settled by the Settlenment Agreenent and yet not barred by 8§
3730(b)(5). Had |I accepted their "identical facts”
interpretation of 8 3730(b)(5), it is clear that they would be
entitled to seek a portion of the relator's share for their
settled clains.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA, ex
rel . ROBERT J. MERENA,
Plaintiff

V.
SM THKLI NE BEECHAM CORPORATI ON,
SM THKLI NE BEECHAM CLI NI CAL
LABORATORI ES, | NC. ,

Def endant s

ClVIL ACTI ON

No. 93-5974

UNI TED STATES OF AMERI CA, ex
rel . GLENN GROSSENBACHER, and
CHARLES W ROBI NSON, JR.,

Plaintiffs

V.
SM THKLI NE BEECHAM CLI NI CAL

LABORATORI ES, | NC. ,
Def endant

ClVIL ACTI ON

No. 95-6953

UNI TED STATES OF AMERI CA, ex
rel. KEVIN J. SPEAR, THE
BERKLEY COVMUNI TY LAW CENTER,
JACK DOWDEN,

Plaintiffs

V.
SM THKLI NE BEECHAM

LABORATORI ES, | NC. ,
Def endant

ClVIL ACTI ON

NO. 95-6551

UNI TED STATES OF AMERI CA, ex
rel. WLLIAM ST. JOHN
LACORTE,

Plaintiff

V.

SM THKLI NE BEECHAM CLI NI CAL
LABORATORI ES, | NC.,
Def endant

CIVIL ACTI ON

No. 96-7768



UNI TED STATES OF AMERI CA, exXx :
rel . JEFFREY SCOTT CLAUSEN, ;
Plaintiff : ClVIL ACTI ON

V.
SM THKLI NE BEECHAM CLI NI CAL

LABORATORI ES, | NC. : Nos. 97-1186
Def endant :

UNI TED STATES OF AMERI CA, ex

rel. DONALD M LLER, :
Plaintiff : CIVIL ACTI ON
V. :

SM THKLI NE BEECHAM CLI NI CAL :

LABORATORI ES, | NC. , : No. 97-3643
Def endant :

ORDER

For the reasons set forth in the acconpanyi ng
Menmorandum it is ORDERED that:

(1) Gvil Action No. 97-1886 (the C ausen action) and
Civil Action No. 97-3643 (the MIler action) are DI SM SSED
pursuant to 31 U. S.C. 8§ 3730(b)(5); and

(2) Gvil Action No. 96-7768 (the LaCorte action) is
i kewi se DI SM SSED pursuant to 31 U S.C. § 3730(b)(5) except that

the allegations in LaCorte's Conpl aint at paragraphs 32-38 and
50e, insofar as they allege that SmthKline Beecham C i nical
Laboratories, Inc., submtted false clains to the governnent for
urinalysis tests, are DI SM SSED W THOUT PREJUDI CE to LaCorte's
ability to litigate those allegations and to nove to retransfer

the remai nder of Civil Action No. 96-7768 to the District Court



for the Eastern District of Louisiana.

BY THE COURT:

Donal d W VanArtsdal en, S.J.
July 31, 2003



