IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT W and MARGARET DeNOFA : CIVIL ACTION
VS. :
PHI LADELPH A NEWSPAPERS, | NC. : No. 97-3320

ORDER- MEMORANDUM
AND NOW this 25th day of July, 1997 the notion of
def endant Phil adel phia Newspapers, Inc. to dism ss counts one,
three, four, five and six of the anended conplaint, Fed. R Cv. P.
1

12(b)(6), is ruled on as foll ows:

1. Count |: Americans with Disabilities Act (ADA)

Cdaim - Denied as noot. It appears that the requisite 180-day
conciliation period has el apsed i nasnuch as plaintiff's charge of
discrimnation was filed on January 13, 1997. See 42 U S.C. 8§
2000e-5(f)(1).

2. Count I11: Pennsyl vani a Hunan Rel ati ons Act ( PHRA)

Caim- Denied. This count states a claimif equitable tolling can
be shown. If equitable tolling is established upon conpletion of
di scovery, the PHRA claimwould be tinely in that plaintiff has
cross-filed his EECC claimwith the PHRC. Am Conpl. Ex. A, see
Wodson v. Scott Paper Co., 109 F. 3d 913, 926 n. 12 (3d G r. 1997).

1. In considering a notion to dismss for failure to state a
claim Fed. R Cv. P. 12(b)(6), the allegations in the conplaint
are accepted as true as are all reasonabl e inferences that can be
drawn fromthemafter construing themin the |ight nost favorable
to the non-novant. Jordan v. Fox, Rothschild, O Brien & Frankel,
20 F. 3d 1250, 1261 (3d Gr. 1994). Only the facts alleged in the
conplaint andits attachnments will be consi dered, w thout reference
to other parts of the record. |[d.




3. Counts IV &V: Wongful Discharge - Denied in part,
granted in part. These counts al |l ege that defendant's "Progressive
Di scipline Policy" created inplied covenants "for just cause" and
"good faith and fair dealing.” Am Conpl. 9T 46-60. Under
Pennsyl vania | aw, the presunption of at-will enploynent is a high

burden to overcone.? Paul v. Lankenau Hosp., 524 Pa. 90, 94, 569

A. 2d 346, 348 (1990). Nevertheless, it cannot be said definitively
that plaintiff has not pleaded facts that could nake out an

enpl oynent contract. See Schoch v. First Fidelity Bancorporation,

912 F.2d 654, 659 (3d Cir. 1990) (factual uncertainty of whether
enpl oyer's custom practice or policy creates contractual "just
cause" requirenment survives notion to dismss).

However, the notion to dismss is granted insofar as
plaintiff is asserting an exception to the enployee at-wll
doctrine based on prom ssory or equitable estoppel. It is well-
settled that estoppel is not a recogni zed exception to enpl oynent
at-wi Il in Pennsyl vani a. Paul , 524 Pa. at 94, 569 A 2d at 348.

4, Count VI : Loss of Consortium - G anted. No

objection fromplaintiff.

Edmund V. Ludwi g, S.J.

2. As the Pennsylvania Superior Court recently stated, the
presunption of enploynment at-will can not be overcone unl ess there
is (1) an agreenent for a definite duration; (2) a provision
limting discharge to just cause; (3) sufficient additional
consideration; or (4) an applicable recognized public policy
exception. Luteran v. Loral Fairchild Corp., 455 Pa. Super. 364,
., 688 A 2d 211, 214 (1997).




