IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA : ClVIL ACTI ON
96- 5046
VS.
CRI M NAL ACTI ON
EDW N RAMOS : 90- 00431- 06

MEMORANDUM

DuBA S, J. JULY 16, 1997

Currently before the Court is the Motion of Edwi n Ranps under
28 U.S.C. §8 2255 to Vacate, Set Aside, or Correct Sentence. For
the reasons set forth herein, Petitioner's request for an
evidentiary hearing will be granted for the limted purpose of
further devel oping the factual record with respect to two issues:
(1) petitioner's claimthat his counsel was i neffective for failing
to appeal his sentence and (2) petitioner's claim that the
Gover nnent breached the Septenber 11, 1990 Pl ea Agreenent when it
reiterated a stipulation relating to sentencing contained in that
Pl ea Agreenent at the March 21, 1991 Change of Plea Hearing but
then argued to the contrary at sentencing. Excepting only these
two issues, on which the Court wll rule after the hearing,
Petitioner's request for an evidentiary hearing will be denied.
Mor eover, all clainms, excepting those two relating to the two

i ssues to be addressed at the hearing, will be di sm ssed or deni ed.



| . Background

Edwi n Ranbs pled guilty to conspiracy to distribute cocaine
and cocai ne base in violation of 21 U S.C. 8§ 846. He and his co-
conspirators, identifiedas the Ranos Cocai ne Organi zation ("RCO"),
di stributed massive anmpunts of cocaine and crack cocaine on the
1700 bl ock of M. Vernon Street in Phil adel phia, Pennsylvania from
early 1987 to late 1990. Although the plea to that charge was not
presented to the Court until a change of plea hearing on March 21,
1991, the Pl ea Agreenent was signed by petitioner, his attorney and
the attorneys for the Governnment on Septenber 11, 1990. |In that
Agreenent petitioner also agreed to plead guilty to certain counts
charged in a separate indictnent that was pending before Judge
val dman. !

Petitioner was scheduled to plead guilty in both matters on
Novenber 30, 1990. Petitioner did plead guilty on the norning of
Novenber 30, 1990 in the case before Judge Wl dman. However
i mmedi ately prior tothe schedul ed afternoon change of pl ea hearing
in this Court, the Governnent received a telephone cal
corroborating the accuracy of previously | earned i nformation that
petitioner had violated the conditions of his bail by obstructing
justice. See Nov. 30, 1991, Tr. at 6, 11. After that information

was proffered to the Court by the Governnent, the change of plea

'The separate indictment filed in Crimnal No. 90-00201-04
charged petitioner with conspiracy to distribute cocaine in
violation of 21 U S.C. § 846, distribution of cocaine in
violation of 21 U S.C. 8§ 841(a)(1), and distribution of cocaine
within 1,000 feet of a school in violation of 21 U S.C. § 845(a).
Petitioner pled guilty to the latter two of fenses.
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hearing in this Court was continued and petitioner's bail was
revoked pending a hearing. By Order dated Decenber 13, 1990, the
Order of Septenber 19, 1990 authorizing petitioner's pre-trial
rel ease was revoked. Petitioner's Mtion for Reconsideration was
deni ed after a hearing on January 28, 1991.

Petitioner was sentenced on January 22, 1993. H s base
offense level for distribution of in excess of fifteen (15)
kil ograns of crack cocai ne under 8§ 2D1. 1(a)(3) was 42; pursuant to
§ 2D1.2(a)(1l), two levels were added because all of the
di stribution occurred within 1,000 feet of a school. Additionally,
the offense |evel was increased two |evels for obstruction of
justice under 8 3Cl.1. Petitioner's total offense | evel was thus
46. Petitioner had six (6) crimnal history points, placing himin
Crimnal H story Category I1l. The Guideline sentence for someone
with an offense level of 46 in Crimnal Hi story Category Il was
[ife inprisonnent.

The Governnent filed a Mtion to Permt Departure from
Gui del i ne Sentencing Range and from Mandatory M ni num Sentence
under 8 5K1.1 of the Guidelines and 18 U.S.C. §8 3553(e) and the
Court granted the Motion. The Court, departing downward fromthe
Qui deline inprisonnment termof life, sentenced petitioner to 276
nont hs i npri sonnment to be served concurrently with a prior sentence
of thirteen (13) years inposed by Judge Wal dman. By Order dated
Sept enber 9, 1994, the Court reduced petitioner's sentence ei ghteen
(18) nonths, from276 to 258 nonths, so as to credit petitioner for

time served under that prior sentence.
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I1. Discussion

Petiti oner nakes three cl ai ns, each of which will be di scussed

inturn.? He first contends that his sentence shoul d be reduced in

*The Court concludes that petitioner's § 2255 notion is not
precluded by the one-year |imtations period of the Antiterrorism
and Effective Death Penalty Act of April 24, 1996 ("AEDPA'). The
AEDPA provides that the limtations period applies to § 2255
notions and generally shall run fromthe date on which the
j udgnent of conviction becane final. See 28 U S.C. 8§ 2255 (6th
unnunber ed paragraph). However, there is a split in authority
regarding the applicability of the AEDPA's Iimtations period to
8§ 2255 notions which were filed after the effective date of the
AEDPA and which relate to cases which becane final nore than one
year before the AEDPA s enactnment. Sone courts have rul ed that
the AEDPA's |imtations period applies to and bars such 8§ 2255
notions. See, e.qg., Oarke v. United States, 955 F. Supp. 593,
597 (E.D. Va. 1997). The greater weight of authority holds that
courts should afford a reasonable period of time in which to file
such 8 2255 noti ons.

In this case, petitioner's notion was filed on July 15, 1996,
nore than one year after his judgnment of conviction becane final
on January 22, 1993, but less than three nonths after the
effective date of the AEDPA. Because the Court is concerned
about the potential constitutional inplications of barring such
noti ons, and because those whose convictions becone final after
the effective date of the AEDPA are generally afforded one year
to file a 8 2255 notion, the Court concludes that, in a case such
as this, a petitioner also should be afforded a reasonable tine
after the passage of the AEDPA to file a 8 2255 notion; in this
case, because petitioner filed his notion within three nonths
after the AEDPA s enactnent, the Court concludes that
petitioner's notion was filed within a reasonable tine and is
therefore not barred. See United States v. Otiz, No. 91-1250,
1997 W. 214934, *5 (E.D. Pa. Apr. 28, 1997) (holding that § 2255
notion filed ten nonths after the AEDPA becane effective, but
nore than a year after the running of the limtations period, was
filed wthin a reasonable tine and thus was not barred (citing
Brock v. North Dakota, 461 U S. 273 (1983))); United States v.

Ri enzi, No. 96-4829, 1996 W. 605130, *1 (E.D. Pa. Cct. 21, 1996);
see also United States v. Simmonds, 111 F.3d 737, 744-46 (10th
Cr. 1997) (holding that a habeas petitioner should have a full
year after the effective date of the AEDPA to file his petition);
Li ndh v. Murphy, 96 F.3d 856, 866 (7th Cir. 1996) (concl uding
sanme), rev'd on other grounds, No. 96-6298, 1997 W. 338568 (U.S.
June 23, 1997). But see Peterson v. Denskie, 107 F.3d 92, 93 (2d
Cr. 1997) ("[We see no need to accord a full year after the
effective date of the AEDPA. At the sane tine, we do not think
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light of a retroactive anendnent to the United States Sentencing
Gui del i nes, Amendnent No. 505, which, under certain circunstances,
allows for a reduction in a defendant's base offense |evel. This
claimhas no nerit and will be denied. Second, he asserts that his
counsel was ineffective in nunmerous respects. Excepting only
petitioner's claimthat his counsel was ineffective for failingto
perfect an appeal, on which the Court wll hold an evidentiary
hearing to develop the factual record, the Court concludes that
this assertion also has no nerit and also will be denied. Finally,
petitioner mintains that the Governnent breached the Plea
Agreement in a nunber of ways. The Court dism sses each of the
cl ai ms concerning the Pl ea Agreenent, except one, that regarding a
stipulation inthe Pl ea Agreenent which was reiterated at the March
21, 1991 Change of Plea Hearing. |In order to further devel op the
factual record, the Court wll conduct an evidentiary hearing

concerning that claim

A. Retroactive Anendnent of Sentenci ng Guidelines

First petitioner argues that his sentence shoul d be reduced in
light of the retroactive application of Arendnent No. 505 to the

Sent enci ng Gui del i nes.® Pursuant to the retroactive application of

that the alternative of a 'reasonable tine' should be applied

Wi th undue rigor."). Moreover, the Court notes that the
Governnent did not argue that petitioner's 8 2255 notion was tine
barr ed.

*This claimis properly raised not by a petition pursuant to
8§ 2255, but in a notion pursuant to 18 U S. C. § 3582.
Accordingly, the Court will treat petitioner's claimas a notion

5



t hat Anmendnent, the sentencing court may, at its discretion under
18 U.S.C. 8§ 3582(c)(2), reduce the sentences of defendants whose
responsi bility for the quantity of drugs distributed placed themat
a base of fense | evel greater than 38 under the Guidelines in effect
at the tine of their sentencing. See U.S.S. G, Amendment 505
(retroactive effective Nov. 1, 1995 by § 1B1.10(c)). Because
petitioner's base offense | evel cal culated based on drug quantity
was 42 under the @Quidelines in effect at his sentencing, his
sentence nust be reeval uated under the retroactive Amendnent.
Application of the retroactive Arendnment in this case reduces
petitioner's base offense level from42 to 38. The adding of two
| evel s to the base | evel pursuant to 8 2D1.2(a)(1) for distribution
within 1,000 feet of a school and two levels for obstruction of
justice under § 3Cl.1 yields a total offense level of 42.* The

Gui deline inprisonment range for a total offense level of 42, in

pursuant to 18 U . S.C. 8§ 3582(c)(2).

‘Petitioner contends that his total offense |evel should be
38, that his crimnal history category should be Il, and that the
Gui del i ne range should therefore be 235 to 293 nonths. However,
petitioner's calculation is incorrect. Petitioner correctly
starts with a base offense | evel of 38 and correctly augnments the
of fense level by two for obstruction of justice. However,
petitioner erroneously suggests that the base | evel should be
i ncreased only one |evel pursuant to 8§ 2Dl1.2(a)(2) for
di stribution near a school. Where, as in this case, all of the
drugs are distributed within 1,000 feet of a school, two levels
are added to the base offense level. See U S S. G § 2D1.2(a)(1).
Section 2D1.2(a)(2) is inplicated only when sone, but not all, of
the drugs are distributed within 1,000 feet of a protected
| ocation. Further, although petitioner asserts that his offense
| evel should be reduced three |levels for acceptance of
responsibility, the Court concluded that petitioner was not
entitled to any reduction for acceptance of responsibility under
8§ 3E1.1. See January 22, 1993, Tr. at 533-35.

6



any crimnal history category, is 360 nonths inprisonnent to life
I nprisonnent .

Thus, the question before the Court is whether it should
reduce petitioner's sentence pursuant to 18 U S.C. 8§ 3582(c)(2)
because the gui deline sentence under the retroactive anendnent is
360 nonths to life inprisonnent instead of life inprisonnment.
After reviewing the sentencing transcript and the presentence
report, and considering petitioner's cooperation, the Court
concludes that it should not reduce petitioner's sentence. I n
departi ng downward pursuant to 8 5K1.1 and 18 U. S. C. § 3553(e), the
Court woul d have i nposed the sane sentence even if, at the tinme of
sentencing, the Guideline sentencing range was 360 nonths to life
i mprisonnent. Finally, the Court notes that the extent of the
departure, to 276 nonths, is substantial whether starting from a

gui del i ne sentence of 360 nonths to life, or life.

B. I neffective Assistance of Counsel

Petitioner contends that his counsel was ineffective in
violation of his Sixth Amendnment rights.®> To prevail on his
i neffective assi stance of counsel clains petitioner nust nake the

twof ol d showi ng required under Strickland v. Washi ngton, 466 U. S.

°A § 2255 petition is the proper nmeans by which a federal
pri soner can allege ineffectiveness of counsel. See United
States v. DeRewal , 10 F.3d 100, 103-04 (3d GCr. 1993), cert.
deni ed, 511 U. S. 1033 (1994) (finding that a § 2255 petitioner
first presenting an ineffective assistance of counsel claimin a
notion under 8 2255 is not held to the cause and prejudice
standard of United States v. Frady, 456 U. S. 152 (1982)).
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668 (1984). First, petitioner nust showthat counsel's performance
was so deficient that it falls below "an objective standard of
reasonabl eness. " See id. at 688. Second, petitioner nust
denonstrate that counsel's "deficient performance prejudiced the
defense;" that is, there is a reasonable probability that the
result woul d have been different but for the deficient performance.
Id. at 687.

Petitioner maintains that his counsel was ineffective for
ei ght reasons. Six of petitioner's argunents have no nerit and are
addressed seriatim The Court addresses, but will defer ruling on,
a seventh claim-that petitioner's counsel was ineffective for
failing to perfect an appeal --until after an evidentiary hearing.
Al so, the Court need not address an eighth claim that is, that
petitioner's counsel was ineffective for failing to argue at
sentencing that the Government breached the Plea Agreenment, see
Menor andum of Law in Support of Petitioner's Mtion at 8, because
such a finding of ineffectiveness is dependent upon whether the
Gover nnent breached the Plea Agreenent, an issue which the Court
exam nes in Section Il.C of this Menorandum

First, inlight of the fact that proceeds of petitioner's drug
of fenses were subject to civil forfeiture on Septenber 18, 1990,
the day he was taken into custody, petitioner asserts that his
counsel was ineffective for failing to file a notion chall enging
hi s prosecution on doubl e jeopardy grounds in |ight of the Suprene

Court decision in United States v. Halper, 490 U S. 435 (1989).

However, even had counsel nade such a noti on on or before March 21,
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1991, the date on which petitioner pled guilty, the notion would
have been deni ed. Hal per announced a "rule of reason" for the
"rare case ... where a fixed penalty provision subjects a prolific
but smal | - gauge of f ender to a sanction overwhel mngly
di sproportionate to the danages he had caused” such that the civil
forfeiture anmounts to punishnent for purposes of the Double
Jeopardy d ause. Id. at 449. Here, as analysis of caselaw
preceeding petitioner's quilty plea corroborates, the civi

forfeiture of the proceeds of petitioner's drug activities--
approxi matel y $1000 i n cash whi ch petitioner had on hi s person when
taken into custody and a blue 1986 Chevrolet Astro van in which
petitioner was riding at that tinme--are not "overwhelmngly
di sproportionate,” 1id., when weighed against the fact that
petitioner was crimnally responsi bl e for distribution of inexcess

of fifteen kil ograns of crack cocaine. See, e.qg., United States v.

Real Property known as 214 Broadway, No. 88-6261, 1991 W 35827, *2

n.2 (SSD.N.Y. Mirch 13, 1991) (holding that in light of the
contenpl ated sale of five kilogranms of cocaine, the forfeiture of
a three story building was not disproportionate and thus not

puni shnent), aff'd, 953 F.2d 635 (2d Cr. 1991); United States v.

Cunni ngham 757 F. Supp. 840, 846 (S.D. Onhio) (forfeiture of

$430, 000 in drug proceeds is "hardly 'the rare case' as enunci at ed
in Halper" and is thus not punishnent), aff'd, 943 F.2d 53 (6th
Cr. 1991). Moreover, the recent decision of the Suprene Court in

United States v. Ursery, 116 S. &. 2135 (1996), confirns that the

forfeiture at issue in this case is not punishnent for purposes of
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t he Doubl e Jeopardy cl ause under current |law. Thus, petitioner's
i neffective assistance claimon that ground has no nerit.

Second, petitioner maintains that counsel was i neffective for
not recommendi ng against petitioner stipulating that he was
responsi bl e for distributing crack cocai ne. The conpl ete answer to
that charge lies in the fact that the Court concluded at
sentenci ng, independent of the stipulation, that petitioner was
responsible for the distribution of in excess of 15 kil ograns of

crack cocai ne. See generally Jan. 22, 1993, Tr. at 511-524. That

concl usi on was based on the foll ow ng evidence.

Petitioner participated in the conduct which led to the
establ i shnent of the RCOat 17th and Mount Vernon Streets in 1987.
Id. at 523. Also, petitioner continually furthered the interests
of the RCO at 17th and Mount Vernon by, inter alia, taking control
for a nonth (during Decenber 1988 and January 1989) of drug
distribution at 17th and Mount Vernon Streets with his brother
Jerry when their brother Richard, |eader of the RCO was
hospitalized after being shot, Jose Col on, January 21, 1993, Tr. at
112, 132; participating in violent acts, including an attack wth
a machete and threatening rivals with a baseball bat in order to
protect the RCO s sale of drugs at 17th and Mount Vernon Streets,
id. at 129-131; and engagi ng i n strategy sessions wth his brothers
at their nother's house concerning the business at 17th and Munt

Vernon Streets, Jan. 22, 1993, Tr. at 497. See also id. at 236-37

(Julio Santiago testifying that petitioner discussed with himhow

t he business (including the crack cocai ne busi ness) was doi ng at
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17t h and Mount Vernon Streets). And, the Court finds, based on the
testinony of Julio Santiago, a cooperating co-conspirator, that for
a six or seven nonth period in 1989 to 1990 Santiago went tw ce a
week to buy one kil ogramof crack cocaine for 17th and Mount Vernon
Streets and that during the sunmer of 1990 Santiago went tw ce a
week to buy two kilograns of crack cocaine for 17th and Munt

Vernon Streets, ®

and, significantly, that sonetines this was done
at petitioner's direction or with petitioner. |d. at 230-38; see
alsoid. at 503-04 (AUSA Zauzner, upon whose revi ew of the evi dence
the Court stated that it relied, id. at 523, sunmari zi ng Santi ago's
t esti nony).

Based on petitioner's nenbership and role in the RCO and
testinony linking himto crack cocai ne, the Court found sufficient
evidence to conclude by a preponderance of the evidence that

petitioner was responsible for distribution of inexcess of fifteen

kil ograns of crack cocaine. 1d. at 522-24. The distribution of

°Al t hough the Court found this evidence persuasive in
denonstrating that petitioner was responsi ble for the
di stribution of crack cocaine at 17th and Mount Vernon Streets,
t he Governnment submitted to the Probation Ofice nore
conservative estimtes of the anount of crack cocai ne distributed
by the RCO, see id. at 504; the Probation Ofice adopted those
nore conservative estimates into the Pre-Sentence Report, and the
Court relied upon the Pre-Sentence Report at petitioner's
sentencing. According to the Pre-Sentence Report, the RCO
di stri buted one kil ogram of crack cocai ne per week for a period
of about twenty-six weeks (fromWnter 1988 to April 1989), three
kil ogranms of crack cocai ne per week for a period of about twenty-
six weeks (from April 1989 to October 1989), 1.5 kil ograns of
crack cocai ne per week for a period of about thirteen weeks (from
Cctober 1989 to January 1990), and one kil ogram of crack cocai ne
a week for a period of about thirteen weeks (from January 1990 to
April 1990) at 17th and Mount Vernon Streets.
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over fifteen kilogranms of crack cocaine was in furtherance of
petitioner's "jointly undertaken crimnal activity" and was

"foreseeable" to petitioner. 1d. at 524; see also United States v.

Col | ado, 975 F. 2d 985, 995 (3d Cir. 1992) (articulating the factors
a court nust consider in assessing the relevant conduct which can
be attributed to a defendant under U . S.S.G § 1B1.3). Because such
findi ngs were i ndependent of petitioner's stipulation, petitioner
was not prejudiced by any alleged failure of his counsel to
recomrend agai nst such a stipul ation.

Third, petitioner contends that counsel should have objected
to the assessnent of three crimnal history points petitioner
received for a prior conviction. However, not only did
petitioner's counsel unsuccessfully object to this calculation at
sentencing, Jan. 22, 1993, Tr. at 535-37, but the issue is of no
consequence because the sentencing range for petitioner's reduced
total offense level (42, in light of Arendnent No. 505), see supra
pages 5-6, and all hi gher offense |l evels, is the sane regardl ess of
crimnal history category.

Fourth, petitioner argues that counsel was ineffective for
failing to object to the testinony of Phil adel phia Mayor Edward
Rendel | at sentencing. However, counsel did object, albeit
unsuccessful ly. January 21, 1993, Tr. at 52-53; see al so January
22, 1993, Tr. at 566. Moreover, the issue is of no nonent because
despite the Mayor's recommendati on for no "l eniency," see January
21, 1993, Tr. at 59, 61, as previously explained, the Court

departed from the Quideline sentence of |ife inprisonnment and
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sentenced petitioner to 276 nonths (which was | ater reduced to 258
nmonths to credit petitioner for tine served under a prior
sent ence).

Fifth, petitioner contends that his counsel was i neffective in
failing toinsist that the Court conmply with U . S.S.G 8§ 6Al. 3(b),
which requires the Court to provide a reasonable opportunity for
objectionstoits tentative findings before inposition of sentence.
Here, counsel for petitioner infornmed the probation officer of his
obj ections to certai n sentenci ng gui del i ne cal cul ati ons made by t he
probation officer, submtted a sentencing nenorandum and
suppl enental sentencing nenorandum and was given sufficient
opportunity to present his position to the Court at sentencing
before the Court inposed sentence. In fact, in part due to
counsel 's argunent at sentencing, the Court declined to find that
petitioner was a |eader of the RCO which would have increased
petitioner's offense | evel by four. January 22, 1993, Tr. at 524-
25.

Si xth, petitioner clains that his counsel was i neffective for
failing to oppose unspeci fied sentencing adj ustnments. See Traverse
at ei ghth unnunbered page. However, as explai ned above, counse
argued strenuously agai nst each and every adj ust nent of the of fense
| evel which would have adversely affected petitioner.

Seventh, petitioner argues that his counsel was ineffective
for failing to appeal his sentence. See Traverse at ninth
unnunbered page. A defendant's right to effective assistance of

counsel includes the right to effective assistance of counsel on
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direct appeal. Evitts v. Lucey, 469 U S. 387, 396-97 (1985); see

also 18 U.S.C. 8§ 3742(a) (allowi ng for direct appeal fromsentence
i nposed in violation of |aw or based on incorrect application of
sentenci ng gui delines). Were a defendant cl ains that his counsel
failed to perfect an appeal of his sentence, because he 1is
asserting that he was deprived of any assi stance on appeal he need
not nmake a specific showi ng of prejudice but need only satisfy the

first prong of Strickland. United States v. Nagib, 56 F.3d 798,

801 (7th Cir. 1995); United States v. Peak, 992 F.2d 39, 42 (4th

Cr. 1993). In analyzing whether the performance of petitioner's
counsel fell below an objective standard of reasonabl eness, the
Court must deci de whet her counsel "explain[ed] the advantages and
di sadvant ages of an appeal, advise[d] the defendant as to whet her
there [we]lre neritorious grounds for an appeal, and inquire[d]

whet her the defendant want[ed] to appeal." Ronero v. Tansy, 46

F.3d 1024, 1031 (10th Cr.) (citations omtted), cert. denied, 115

S. C. 2591 (1995). These obligations are not discharged unless
t he petitioner makes a voluntary, knowi ng and i ntel |l igent wai ver of
his right to appeal. 1d.

Unl ess petitioner's attorney adequately advi sed petitioner of
his appellate rights and petitioner consented--voluntarily,
know ngly, and intelligently--to waiver of his right to appeal,
counsel would have perfornmed below an objective standard of

r easonabl eness and woul d have been ineffective. United States v.

Stearns, 68 F. 3d 328, 330 (9th G r. 1995); Ronero, 46 F. 3d at 1031.

However, if counsel appropriately advised petitioner of his
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appel late rights and petitioner consented to waive those rights,
counsel ' s perfornmance woul d have been entirely appropriate and t hus

not constitutionally deficient. See United States v. Colon, No.

90-431-07, 1996 W. 114810, *2 (E.D. Pa. March 13, 1996). In order
t o det er mi ne whet her petitioner consented to waiver of hisright to

appeal , the Court concludes that a hearing nust be held. ’

C. Breach of Pl ea Agreenent

Petitioner al so argues that the Governnent breached the Pl ea
Agr eenent . First, Petitioner maintains that the Governnent
breached the "oral understandings” of the Plea Agreenent by
recommending a life sentence at sentencing. See Menorandum in
Support of Petitioner's Mdtion at 5-6. Second, petitioner contends
that in arguing against a reduction in the offense level for
acceptance of responsibility the Gover nment breached Par agr aph 6(k)

of the Pl ea Agreenent.?®

Thi rd, al though not specifically raisedin
his petition, inplicit in the second claimis the argunent that the
Governnent breached the Plea Agreenment by reiterating the
stipulation in Paragraph 6(k) at the March 21, 1991 hearing and

then arguing to the contrary at sentencing. The Court will dism ss

‘Shoul d the Court conclude at that hearing that petitioner
was not properly advised of, or did not consent to, the waiver of
his right to appeal, his right of appeal wll be reinstated by
vacating the existing sentence and reentering it, thus allow ng
hi m an opportunity to appeal fromhis sentence. Stearns, 68 F.3d
at 330- 31.

®Pet i tioner does not specifically refer to Paragraph 6(k) in
his Motion or reply to the Governnent's Response, which he
desi gnated "Traverse."
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the first two claims. Wth respect to the third claim the Court

will defer ruling until after an evidentiary hearing.
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1. Procedural Default

Because petitioner did not raise any of the clains relating to

9

t he Pl ea Agreenent on direct appeal,” under United States v. Frady,

456 U. S. 152 (1984), petitioner nust show both "'cause' excusing
his ... procedural default"” and "'actual prejudice' resulting from
the error[] of which he conplains" before this Court may eval uate

his claim Id. at 168; see also United States v. Essiqg, 10 F. 3d

968, 976-79 (3d Cir. 1994).% Petitioner does not allege any cause
and prejudice for his procedural default. Nevertheless, because
t he cause and prejudice requi renment can be satisfied by a show ng

of ineffective assi stance of counsel, see Murray v. Carrier, 477

U S 478, 488 (1986) and because petitioner alleges in his § 2255
Motion that his counsel was ineffective for, inter alia, failingto
argue at sentencing that the Governnent breached the Plea
Agreenent, see supra pp. 7-8, the Court will treat petitioner's
ineffective assistance claim as an allegation of cause and

prej udi ce. See Finkley v. United States, No. 91-3500, 1995 W

11975, *2 (E.D. Pa. Jan. 5, 1995). Thus, if petitioner has
presented a valid claimof ineffective assistance wth respect to
his counsel's failure to argue that the Governnent breached the

Plea Agreenent, he will have satisfied the cause and prejudice

0n January 31, 1994, petitioner filed a Notice of Appeal
regarding only the Court's Order dated January 18, 1994 denyi ng
Petitioner's pro se Mdtion for Return of Property. On March 23,
1994, petitioner's appeal was dism ssed for failure to tinely
prosecut e.

¥The Court notes that the Governnent did not raise the
Frady issue.
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standard, and will not be procedurally barred fromrelief with
regard to his three clains that the Governnent breached the Plea
Agr eenent .

Wth respect tothe first claimasserting a breach of the oral
under standi ngs of the Plea Agreenent and the second contention
regardi ng the breach of the stipulation in Paragraph 6(k) of the
Pl ea Agreenent, the Court concl udes that such cl ai nrs have no nerit,
that petitioner has therefore not asserted a valid claim of
i neffectiveness of counsel (because petitioner was not prejudiced
by his counsel's failure to press such clains) and, as a result,
that petitioner's default cannot be excused. These clains wl]l
therefore be dismssed. Wth respect tothe third claim(that the
Governnent breached the Plea Agreenent when it reiterated the
stipulation in Paragraph 6(k) at the March 21, 1991 hearing but
then argued to the contrary at sentencing) the Court will schedul e
an evidentiary hearing to address factual issues. As aresult, the
Court defers ruling on whether petitioner is procedurally barred
fromrelief with respect to this claimuntil conpletion of the

heari ng.

2. Legal Standard

Plea agreenents are interpreted under general contract

principles. United States v. Hayes, 946 F. 2d 230, 233 n.3 (3d Cir.

1991). The burden of proving the breach is on the party asserting
it. Geen, 1994 W 161364, at *5. |In Santobello v. New York, 404

U S 257 (1971), the Suprene Court held that when a "plea rests in
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any significant degree on a promse or any agreenent of the
prosecutor, so that it can be said to be part of the i nducenent or
consi deration, such prom se nust be fulfilled.” I1d. at 262; see

al so Governnent of Virgin Islands v. Scotland, 614 F.2d 360, 365

(3d Gr. 1980) (concluding that in absence of detrinental reliance

on an initial plea offer defendant is not entitled to specific

performance of that offer). In follow ng Santobello, the Third
Circuit has stated that "the governnent nust adhere directly to the

terns of the bargainit strikes with defendants.” United States v.

Moscahl aidis, 868 F.2d 1357, 1361 (3d Cr. 1989) (citations

omtted). Because in negotiating a plea a defendant is agreeingto
surrender his constitutional rights, including his |iberty, courts
nmust cl osely scrutinize the prom se made by t he Governnent. Hayes,
946 F.2d at 233.

Mor eover, under Santobello, "the interests of justice and

appropriate recognition of the duties of the prosecution in
relation to promses nmade in the negotiation of the plea" an
i nadvertent breach "does not lessenits inpact.” 404 U. S. at 262.
As such, the great majority of courts have held that the harnl ess
error doctrine does not apply, even if the Court would have given

t he sane sentence absent the breach. See, e.qg., United States v.

Del | orfano, No. 94-7566, 1995 W 519687, *6 (E.D. Pa. Aug. 29,

1995), aff'd, 106 F.3d 387 (3d Gr. 1996). But see United States

v. Casanento, 887 F.2d 1141, 1181 (2d Gr.), cert. denied, 887 F. 2d

1141 (1989). Also, because a stipulation between the parties is

bi ndi ng on the Governnent, it is irrelevant that such an agreenent
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may not be binding on the Court. United States v. King, Nos. 91-
5338, 91-5339, 1992 W 75161, *2 (4th Cr. April 16, 1992)
(unpubl i shed opinion), cert. denied, 506 U.S. 898 (1992).' When

a petitioner has already served a considerable portion of his
sentence, the general renedy for breach of a plea agreenent is
specific performance of the plea agreenent, in which case
petitioner should be resentenced by a different judge. See

Sant obell o, 404 U. S. at 263 ("W enphasize that thisis in no sense

to question the fairness of the sentencing judge; the fault here

rests on the prosecutor, not the sentencing judge.").

3. Breach of O al Under st andi ngs Underl vi ng t he Pl ea Agr eenent

Petitioner contends that the Governnent breached "the ora
under st andi ngs underlying the Plea Agreenent” by making "an
i npassioned plea for alife sentence.” See Menorandum of Law in
Support of Petitioner's Mdtion at 6. The Governnent denies that
there were any oral understandi ngs. The Court agrees with the
Gover nnent and concl udes that petitioner's argunent is conpletely
Wi thout nerit in view of the integration clause in the Plea
Agreement providing that "[i]Jt is agreed that no additional
prom ses[,] agreenents or conditions have been entered into ot her
than those set forth in this agreenent and none wll be entered
intounless in witing and signed by all parties.” Plea Agreenent

at Paragraph 6(n); see also United States v. Green, No. 92-00591,

“The Court notes that this unpublished opinion has no
precedential value, but finds it instructive.
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1994 W. 161364, *7 (E.D. Pa. April 26, 1994).

Rel ated to petitioner's argunent regarding an all eged breach
of the oral understandi ngs of the Plea Agreenent is what, on the
surface, m ght be perceived as an i nconsi stency between, on t he one
hand, the GCovernnent's decision to file a Mtion to Permt
Departure from Cuideline Sentencing Range and From Mandatory
M ni num Sentence, pursuant to 8 5K1.1 of the Guidelines and 18
U S. C. 8§ 3553(e), and, on the other hand, the argunment made in the
Governnent's Revi sed Sentenci ng Menorandumthat petitioner should
be sentenced to life inprisonnent, the Guideline sentence.' The
Court finds no such inconsistency. The Governnent did what it said
it would do in Paragraph 6(c)(3) of the Plea Agreenent--it filed
a Motion to Permt Departure. That Mtion left to the Court to
deci de whether to grant the Motion and, if so, what sentence bel ow
the Guideline sentence was appropriate in light of petitioner's

cooperation. Moreover, at sentencing, after the Court granted the

The Government argued in its Revised Sentencing Menorandum
that petitioner should be sentenced to life inprisonnment. First,
t he Governnent maintained that petitioner was not entitled to a
downwar d departure based on cooperation for which he had al ready
received credit in his prior sentence in the case before Judge
Wal dman. The Governnent explained that it filed its Mdtion to
Permt Departure before sentencing in that case and, because its
Motion was based in part upon a recognition of the cooperation in
that case, it did not believe that petitioner was entitled to a
departure in this case based on that same cooperation. Secondly,
t he Governnent contended that petitioner was not entitled to a
departure because petitioner's cooperation regarding the RCO was
not as substantial as the Governnent had "hope[d]" in filing its
Motion to Permt Departure, due in part to the facts that much of
petitioner's cooperation was "untinely" and that further analysis
established that petitioner had "lied" to the Governnent. See
Governnent's Revised Sentenci ng Menorandum at 33-41.
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Governnent's Motion to Permt Departure, the Governnent, as it was
permtted to do under the Plea Agreenent, argued that petitioner
was entitled to only "the nost mninmal departure,” such that
petitioner would receive a sentence greater than thirty years, and
thus greater than Richard Ranbs' sentence. See Jan. 22, 1993, Tr.
at 544, 549, 558. Specifically, the Plea Agreenent provided that
"at the tinme of sentencing it is agreed that the Governnment w ||

make what ever sentencing reconmendati on the governnent deens
appropriate.” Pl ea Agreenent at Paragraph 6(c)(2); see also
Governnent's Plea Menorandum at 2 ("The governnent reserves the
right to make any recommendati on regardi ng sentencing."). Thus,
the Court finds no breach of the Pl ea Agreenent with respect to the
Governnent's decisionto file a Motion to Permt Departure and its
subsequent argunents for a |life sentence, nade before the Mdtion

was granted, and for "the nost m ni mal departure,” nmade thereafter.

4. Breach of Pl ea Agreenent Regarding
Accept ance of Responsibility®™

Petitioner's argunment that the Governnent breached the Plea
Agreenent by arguing against a two | evel reduction to the offense
| evel for acceptance of responsibility after having "stipul ated

that M. Ranpbs had accepted responsibility,” see Traverse at

petitioner cites United States v. Tabares, 86 F.3d 326 (3d
Cr. 1996) and United States v. Talladino, 38 F.3d 1255 (1st Gr.
1995). Neither case is apposite, as the case at bar does not
i nvol ve a sentencing based on inaccurate facts as in Tabares or
the Court's denial of the reduction under 8§ 3E1l.1(b) w thout
anal ysis of the appropriate factors as in Tall adi no.
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sevent h unnunbered page, is of greater inport. In addressingthis
contention the Court nust focus on Paragraph 6(k) of the Plea
Agreenent and a statenent made i n open Court at the March 21, 1991
Change of Pl ea Hearing, which apparently reiterated the contents of
Par agr aph 6(k) of the Pl ea Agreenent. Paragraph 6(k) provides that

"The governnment agrees that as of the date of this agreenent, the

def endant has accepted responsibility for his crimnal conduct, but
both the governnent and the defendant acknow edge that this
agreenent i s not binding upon the Probation Departnent or upon the
Court." Plea Agreenent at 11 (enphasis added). At the March 21

1991 Change of Plea Hearing the Governnment stated: "we have
stipulated that [M. Ranps] would be entitled to a two point
reduction in the offense |evel because of his acceptance of
responsibility that he's denonstrated to this point." Tr. at 12.
Petitioner maintains that the Governnent breached the Plea
Agreenent when, despite its stipulation in Paragraph 6(k) and,
presumably, its restatenment of that stipulation at the March 21

1991 hearing, it argued at sentencing that petitioner had not
accepted responsibility: His actions are "as far fromacceptance
as you can get," the Governnment contended at sentencing. January

22, 1993, Tr. at 531-38.

a. Paragraph 6(k) of the Pl ea Agreenent

Wth reference to Paragraph 6(k) of the Plea Agreenent, the

Governnent stipulated that "as of the date of this agreenent, the

def endant has accepted responsibility for his crimnal conduct."
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Pl ea Agreenent at 6 (enphasis supplied). Petitioner contends that
t he Governnent breached this covenant when it argued at sentencing
that petitioner did not deserve a two l|level reduction in his
of fense |l evel for acceptance of responsibility. Significantly,
however, the Plea Agreenent, signed by the attorneys for the
Gover nment and def endant, and t he defendant, is dated Septenber 11,
1990. Thus, if, after Septenber 11, 1990, the Governnent becane
aware of conduct which led it to conclude that defendant had not
accepted responsibility for his crimnal conduct, the Governnent
woul d not have breached this stipulation in arguing against a two
| evel decrease to petitioner's offense |evel.

Here, the record reflects that petitioner's conduct on which
t he Governnent reliedin argui ng agai nst a decrease in petitioner's
of fense |evel for acceptance of responsibility occurred after
petitioner signed the Plea Agreenent on Septenber 11, 1990. The
Court found, at a hearing on January 28, 1991 on petitioner's
notion to reconsider the revocation of his bail and at the January
22, 1993 sentencing, that the Governnment had net its burden of
proving that in October and Novenber 1990 petitioner threatened
Julio Santiago and Yol anda Resto, w tnesses who were cooperating
Wi th the Governnent. See January 28, 1991, Tr. at 116-17; January
22, 1993, Tr. at 528-29. Al so, at those hearings, the Court ruled
that there was probable cause to conclude that in October 1990
petitioner conspired to sell cocaine at Lee &I ndiana streets. See
January 28, 1991, Tr. at 37-40; January 22, 1993, Tr. at 532-24.

As such, because the stipulation in Paragraph 6(k) of the Plea
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Agreenent was expressly limted to facts known to t he Governnent as
of the date of the Agreenent, Septenber 11, 1990, w thout nore, the
Gover nnent did not breach that stipulationinarguing against atwo
| evel decrease to petitioner's offense | evel based on activities

whi ch occurred after the Pl ea Agreenent was executed. See United

States v. Petkash, No. 95-1550, 1996 W. 282138, *2 (2d Cir. My 29,

1996) (hol ding that government did not breach pl ea agreenent when
its decision was based on information | earned after agreenent was

execut ed) (unpublished opinion). *

b. The Statenent at The March 21, 1991 Heari ng

Different issues are raised by the Governnent's restatenent of
Par agraph 6(k) at the March 21, 1991 Change of Plea hearing. At
that hearing the Governnent stated: "we have stipulated that [ M.
Ranbs] would be entitled to a two point reduction in the offense
| evel because of his acceptance of responsibility that he's
denmonstrated tothis point." Tr. at 12. This statenent appears to
par aphrase Paragraph 6(k) of the Pl ea Agreenent. However, in light
of the Governnent's know edge that petitioner had threatened
W t nesses and continued to sell drugs between executing the Plea
Agreement on Septenber 11, 1990 and the Mirch 21, 1991 Plea
Hearing, the conduct on which the Governnent based its decision to
argue against a reduction in petitioner's offense |evel for

acceptance of responsibility, this statenent m ght have been nade

““The Court notes that this unpublished opinion has no
precedential value, but finds it instructive.
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in error.

Petitioner did not expressly argue in his Mtion that the
Governnent breached the Plea Agreenent by nmaking the above
statenment to the Court on March 21, 1991 and then contendi ng at
sentencing that petitioner had not denonstrated an acceptance of
responsibility. However, that argunent is inplicit in the claim
that the Governnent breached Paragraph 6(Kk). Mor eover, the
argunent presents nunerous factual and | egal issues which require
an evidentiary hearing. At the hearing the parties wll be
permtted to present evidence and/or argunent with respect to all
matters relevant to the argunent, including, but not limted to,
the followng: (1) whether the Governnment was not bound by the
Pl ea Agreenent because petitioner had already breached the Plea
Agreement, ™ (2) whether petitioner's plea "rest[ed] in any

significant degree," Santobello, 404 US. at 262, on the

reiteration at the March 21, 1991 Change of Plea Hearing of the
stipulation in Paragraph 6(k) in the Plea Agreenent, and (3) if
petitioner did rely on that statenent, whether such reliance was

r easonabl e.

I[11. Concl usion

Petitioner's request for an evidentiary hearing wll be

®See United States v. Merritt, 988 F.2d 1298, 1313-14 (2d
Cr.) ("A defendant who materially breaches a pl ea agreenent may
not claimits benefits.... even if the Governnent had gone beyond
what the agreenent permtted." (citations omtted)), cert.
deni ed, 508 U.S. 961 (1993).
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granted for the |limted purposes of further devel opi ng the factual
record wth respect to his clains that his counsel was i neffective
for failing to file a notice of appeal and that the Governnent
breached the Pl ea Agreenent by reiterating a stipul ati on contai ned
in the Plea Agreenent at the March 21, 1991 Change of Pl ea Hearing
and then arguing to the contrary at sentencing. Excepting only
t hose two issues, on which the Court will rule after the hearing,
Petitioner's request for an evidentiary hearing, will be denied. '
Petitioner's notion will be denied with respect to his claimfor
reduction of his sentence in |ight of Amendnent No. 505 and with
respect to his clains that his counsel was ineffective, excepting
the claimthat his counsel was ineffective for failing to file a
noti ce of appeal. The Motion will be dism ssed with respect to his
claims asserting breaches of the oral understandings of the Plea

Agreement and Paragraph 6(k) of the Agreement. '’

®The second paragraph of § 2255 provides that the Court
need not grant a hearing, if, as is true with respect to al
clainms other than the two on which the Court has granted
petitioner's request for an evidentiary hearing, "the notion and
the files and records of the case conclusively show that the
prisoner is entitled to no relief.”

"Because an order dismissing in part and denying in part a
§ 2255 petition, but not ruling on all the clainms, does not
constitute a final order for purposes of an appeal, Collins v.
Mller, 252 U S. 364, 365, 370 (1920); Bernudez v. Snith, 797
F.2d 108, 109 (2d G r. 1986); Thigpen v. Smith, 792 F.2d 1507,
1516 n. 15 (11th G r. 1986); see also 2 Janmes S. Liebnman, Federa
Habeas Corpus Practice and Procedure § 30.1 at p. 458 n. 13
(1988), it is not necessary, at this time, for the Court to
determ ne whether a certificate of appealability is warranted,
see 28 U.S.C. 8§ 2253(c)(1). See United States v. Eyer, 113 F. 3d
470, 473 (3d Cir. 1997) (holding that district court judges have
authority to issue certificates of appealability).
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An appropriate order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA : ClVIL ACTI ON

96- 5046
VS.

CRI M NAL ACTI ON

EDW N RAMOS
90- 00431- 06

ORDER

AND NOW to wit, this 16th day of July, 1997, upon
consi deration of Petitioner's Mtion under 28 U S.C. 8§ 2255 to
Vacate, Set Aside, or Correct Sentence by a Person in Federal
Custody with Request for Evidentiary Hearing (Docunment No. 49,
filed July 15, 1996), Governnent's Response to Petitioner's Mtion
Under 28 U.S.C. 8§ 2255 to Vacate, Set Aside, or Correct Sentence
(Docunment No. 50, filed Aug. 6, 1996) and Petitioner's Traverse
(Docunment No. 51, filed Aug. 20, 1996), for the reasons set forth
in the attached nenorandum | T IS ORDERED t hat:

1. Petitioner's Request for an Evidentiary Hearing is
GRANTED for the Iimted purposes of further devel opi ng the factual
record regarding petitioner's claim (a) that his counsel was
ineffective for failing to perfect an appeal and (b) that the
Governnment breached a stipulation in the Plea Agreenent when it
reiterated that stipulation at the Change of Pl ea Hearing on March

21, 1991 by stating "we have stipulated that [ M. Ranps] woul d be
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entitled to a two point reduction in the offense | evel because of
his acceptance of responsibility that he's denonstrated to this
point," but thereafter argued contrary to that stipulation at
sentencing, and is DENIED in all other respects;

2. Petitioner's Mdtion under 28 U. S.C. § 2255 to Vacat e,
Set Aside, or Correct Sentence is DISM SSED with respect to the
clainms that the Governnment breached the Pl ea Agreenent, excepting
only the claimthat the Governnent breached a stipulation in the
Pl ea Agreenent when it reiterated that stipulation at the Change of
Pl ea Hearing but thereafter argued contrary to that stipul ation at
sentenci ng, which claimw || be addressed at the above referenced
evidentiary hearing and rul ed on thereafter;

3. Petitioner's Motion under 28 U. S. C. § 2255 to Vacat e,
Set Aside, or Correct Sentence is DENNED wth respect to the claim
for reduction of his sentence by reason of Anendnent No. 505 to the
United States Sentencing Guidelines; and,

4. Petitioner's Motion under 28 U. S. C. § 2255 to Vacat e,
Set Aside, or Correct Sentence is DENNEDw th respect to the clains
t hat his counsel was i neffective, excepting only the claimthat his
counsel was ineffective for failing to file a notice of appeal,
which claimw || be addressed at the above referenced evidentiary

hearing and ruled on thereafter.

BY THE COURT:
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