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This is a case about a nei ghborhood di spute that
escal ated into a state crimnal prosecution and, now, into a
federal civil rights action

| . Fact ual Backqgr ound

The personae dramatis here are plaintiff WIIliam

Downey, the owner of Roxborough Towi ng, who (as the nane of his
conpany suggests) tows cars in the Roxborough section of
Phi | adel phi a; defendant Neal Rose, a police officer assigned to
the Gty of Philadelphia's Fifth Police D strict, which
enconpasses Roxborough; and defendant Ant hony Rapone, a Sergeant
al so assigned to the Fifth D strict.

This suit traces its genesis to January 23, 1994, when
O ficer Rose responded to a police radio call of a stolen car at
t he Andorra Shoppi ng Center in Roxborough. The car had not, in
fact, been stolen, but rather Downey had towed it fromthe
shoppi ng center's parking lot. Downey arrived at the shopping
center to neet O ficer Rose and the aggrieved car owner. Oficer
Rose then accused Downey of illegally towng the car in question,
whi ch Downey denied. After sonme nore "discussion," a Sergeant

Charl es Custer arrived on the scene, and, after further



di scussion, infornmed the car owner that, if he wanted his car
back, he would have to pay the tow ng charge, after which Downey
agreed to rel ease the car.

This lawsuit, and the related crimnal prosecution in
state court, stemin large neasure fromthis one routine incident
in the winter of 1994.

Duri ng the next year-and-a-half, Downey and O ficer
Rose regularly crossed paths on the streets of Roxborough. To
t ake one unedifying exanple, on May 10, 1995, O ficer Rose and
Downey found thensel ves in Roxborough Village, a housing conpl ex
inthe Fifth District. According to Downey, Oficer Rose told
Howard Thonpson, the Village's adm nistrator, that Downey, wth
whomthe Village had contracted to tow cars parked illegally in
its parking lot, operated "outside of the |aw' and that Thonpson
should award the Village's towng contract to Todd's Towi ng. See
Downey's Mem of Law at 3. According to Downey, "Todd' s Tow ng
is a tow ng business owned by Todd Marvin. M. Mrvin has been a
personal friend of Oficer Rose's for sone fifteen years.

O ficer Rose learned | ocksmthing, his afterhours business, at
Todd Marvin's lot in Manayunk." See id. at n.1. To take another
such instance, |later that sumrer, on August 25, 1994, O ficer
Rose ticketed Downey for illegally parking his tow truck on the
sidewal k. See Cty's Mem of Law at 2. Downey clains that his
truck was parked where it was because he was assisting an elderly

couple start their car. See Downey's Mem of Law at 2. Watever



the nerits of Downey's defense, he ultimately paid the ticket.
See City's Mem of Law at n.2.*

Wi | e Downey views these encounters as instances of
harassnent, and, in fact, conplained to the Commanding O ficer of
the Fifth District, Captain Augustine Carre, Oficer Rose
bel i eves that Downey was tailing himon his radio call
assignnents. In response to Downey's conplaints, Captain Carre
called Oficer Rose into his office on nore than one occasion to
revi ew t he Pennsyl vania Motor Vehicle Code and the Cty's
Ordinances with him See Cty's Mem of Law at 3. Captain Carre
al so advised O ficer Rose to avoid contact wwth Downey to the
extent possible, and, to assist Oficer Rose in this regard, he
pl aced himon foot patrol along Main Street in the Manayunk
section of Phil adel phia, which is also in the Fifth District.

See id.?

1. Inthe Gty's view, encounters between police officers and
tow truck operators are, as a general matter, not unusual
because, given the nature of police work and the tow ng business,
contact is inevitable and regular. For exanple, Oficer Rose
patroll ed the Andorra Shopping Center, and Downey was the tow ng
contractor for the Shopping Center; Oficer Rose responded to
radio calls, and Downey, who participated in the Roxborough Town
Wat ch, had (according to the City) a proclivity for showi ng up at
the scene of police calls. See GCty's Mem of Law at n. 1.

2. The City at sonme length explains that Oficer Rose's

reassignnent to foot patrol was in no way a disciplinary neasure.

See id.; see also id. at n.3 ("Captain Carre's tenporary

reassi gnnent of O ficer Rose was a result of several factors

i ncl udi ng manpower shortages and the need for additional

depl oynent of officers on Main Street. In light of the

personality conflict between O ficer Rose and M. Downey, Captain

Carre sought to acconplish several goals with this change in

assignnent."). Watever the notive, it appears that Oficer Rose
(continued...)




The denouenent of this story cane on the night of
Cctober 3, 1995. According to Oficer Rose, he was on patrol in
his radio car around 6:30 that evening when he noticed that a
Bell Atlantic van was followng him See Cty's Mem of Law at
3; Downey Mem of Law at 4. At sone point, Oficer Rose was able
to identify the driver of the Bell Atlantic van as Downey. *
According to Oficer Rose's account, for the next hour-and-a-
hal f, Downey stal ked hi m around Roxborough and foll owed hi m back
to the Fifth District stationhouse around 8:00 p.m, parking in
front of it.

Downey admts to driving a Bell Atlantic van that
eveni ng, but denies followng Oficer Rose around Roxborough from
6:30 p.m to 8:00 p.m Downey clains that in January of 1996,
hi s defense counsel, Arthur R Shuman, Esquire (who is also his
counsel in this case), infornmed the District Attorney's Ofice
t hat he had found w tnesses who could account for his client's
wher eabouts from7:05 p.m to 8:00 p.m, on Cctober 3, 1995,
thereby contradicting Oficer Rose's allegation of harassnent.

See supra n.4.* Furthernore, Downey adnmits to be being parked in

2. (...continued)

conpl ai ned about his "tenporary" reassignnent to the Fraterna
Order of Police, the City police union, and, soon thereafter,
Captain Carre re-reassigned Oficer Rose to radio car duty, thus
maki ng O ficer Rose's tenure wal king the beat on Main Street in
fact "tenporary."” See Downey's Mem of Law at n. 2.

3. Downey apparently had a towing contract with Bell Atlantic at
the time. See Cty's Mem of Law at 3.

4., Oficer Rose's patrol log for that evening shows that from
(continued...)



front of the Fifth District's headquarters at around 8:00 p.m,
but contends that he was waiting to neet one of his enpl oyees.
See City's Mem of Law at 4.

The City clainms that, upon arriving at the stationhouse
at 8:00 p.m, Oficer Rose spoke to defendant Sergeant Anthony
Rapone about the events of the preceding ninety mnutes. After
consulting the Pennsylvania Crinmes Code, Oficer Rose and
Sergeant Rapone deci ded that Downey's conduct that evening was
sufficient to cite himfor harassnment, a summary offense in the
Commonweal th. See City's Mem of Law at 4; 18 Pa. Cons. Stat. 8§
2079 (a) & (c)(1). "They [then] approached M. Downey's van and
informed M. Downey that he was "under arrest' for harassnent.
They asked himto acconpany theminto the Fifth Police District,
which M. Downey did without protest. They escorted himinto the
cell block area, intending to detain himthere for no nore than
the time it took themto prepare a sunmary citation. The
officers claimthat at this point M. Downey becane belligerent,

striking Oficer Rose in the chest and el bow ng Sergeant Rapone

4. (...continued)

7:00 p.m to 7:05 p.m he conducted a check of the prem ses at
401 Dom no Lane. According to the Cty, Downey followed Oficer
Rose around Roxborough before and after the prem ses check. See
City's Mm of Law at 3. Downey asserts that his w tnesses could
contradict O ficer Rose's allegation that he had Downey
constantly in view from7:05 that evening, after the prem ses
check, until 8:00 p.m, when he returned to the stationhouse.
Downey clains that neither the District Attorney's Ofice nor the
Phi | adel phia Police Departnent's Internal Affairs Division ever
bothered to interview these alibi w tnesses. See Downey's Mem
of Law at n.4. Furthernore, Downey asserts (w thout any
supporting evidence) that had these w tnesses been intervi ewed,
the District Attorney woul d have aborted her prosecution of him
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and that Sergeant Rapone and O ficers Rose and Stacey Wl l ace
(who had been stationed in the adjacent operations room [then]
subdued and handcuffed M. Downey." 1d.°

Downey agrees with the Cty's account of how he was
brought into the stationhouse, but he has a different version of
the events inside: "Once inside the cellblock . . . , M. Downey
states he, Oficer Rose and Seregant [ sic] Rapone were standing
facing a table when Oficer Rose placed his | eg behind Dowey and
t hen pushed hi m over backwards." Downey's Mem of Law at 4-5.
Any striking of any police officer was, according to Downey,
purely accidental as he fell to the ground. See id.

In any event, the parties agree that after the
altercati on Downey was arrested and charged with two counts each
of resisting arrest, aggravated assault, and sinple assault. See
Downey's Mem of Law at 5. The District Attorney, however,
decided to prosecute only the assault charges agai nst Downey.

El even nonths after his arrest, on Septenber 16, 1996, a Court of

Common Pl eas jury acquitted Downey of these charges. See

5. The Cty argues that, although Downey was told he was "under
arrest” when he was taken out of the Bell Atlantic van and
escorted into the stationhouse, he was, in fact, not "under
arrest” as that termis understood in Fourth Amendnent
jurisprudence. See City's Mem of Lawat 9 ("[When Oficer Rose
and Sergeant Rapone escorted M. Downey into the Fifth Police
District they were not "arresting’ himin the | egal sense of the
term but sinply intended to detain himfor the tinme it took to
wite himout a citation."). Watever the nerits of the Gty's
position, see infra Part 11.B.3, the parties agree that, if
Downey was not "under arrest" when he entered the Fifth
District's headquarters, he surely was after the altercation

t here.



Downey's Mem of Law at 5. The District Attorney's Ofice then

noved for a nolle prosequi of the remaining crimnal charges

agai nst Downey. See City's Mem of Law at 5.

Shortly after his acquittal and the entry of the nolle
prosequi, Downey filed suit in the Court of Common Pl eas of
Phi | adel phi a against O ficer Rose, Sergeant Rapone, and the Gty
of Philadel phia. The Cty then renoved the suit to this Court on
Oct ober 18, 1996.

In his anmended conplaint, filed on Novenber 5, 1996
agai nst the sane three defendants, Downey alleges that his
"constitutionally protected rights and privil eges were abri dged
in that he was arrested w thout probable cause; he was arrested
in violation of state |law;, he was forced to stand trial for a
crime he never conmmtted; he was know ngly prosecuted with
perjured testinony; he suffered punishnent w thout benefit of due

process of | aw. Downey's Mem of Law at 8-9. The Cty has now
nmoved for summary judgnent, and for the reasons set forth bel ow

we shall grant the Cty's notion.

[. Legal Anal ysis

A. Sunmary Judgnent St andard

Al t hough the basic standards for summary judgnent are

wel | -known, ® here it is necessary to rehearse its stress on

6. Rule 56(c) of the Federal Rules of Cvil Procedure instructs

that sunmary judgnent "shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
(continued...)



"specific facts" in order to appraise the City's notion agai nst
Downey' s response.

The City, as the noving party, "bears the initial
responsibility of informng the district court of the basis for
its notion," and identifying which materials "it believes
denonstrate the absence of a genuine issue of material fact."

Celotex Corp v. Catrett, 477 U S. 317, 323 (1996); see also

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

586 n. 10 (1986). "Facts that could alter the outcone are
"material', and disputes are "genuine' if evidence exists from
whi ch a rational person could conclude that the position of the
person wth the burden of proof on the disputed issue is

correct." Horowitz v. Federal Kenper Life Assurance Co., 57 F.3d

300, 302 n.1 (3d Gr. 1995) (citations omtted). Accordingly,
the City's burden can be "discharged by "showing' -- that is,
pointing to the district court -- that there is an absence of
evi dence to support the non-noving party's case." Celotex, 477
U. S. at 325.

If the City carries its burden of denonstrating the

absence of a genuine issue of material fact, the burden then

6. (...continued)

that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |aw "
Fed. R Cv. P. 56(c). Accordingly, "summary judgnent is
appropriate when, after drawing all reasonable inferences in
favor of the party agai nst whom summary judgnment is sought, no
reasonable trier of fact could find in favor of the nonnoving
party." Leon v. Mirphy, 988 F.2d 303, 308 (2d Cr. 1993).




shifts to Downey, as the non-noving party, who "nust set forth
specific facts showng that there is a genuine issue for trial."
Anderson, 477 U. S. at 250 (quoting Fed. R Cv. P. 56(e)). As
the Suprene Court has noted, the party opposing a properly made
summary judgnent notion, nust "do nore than sinply show that
there is sonme netaphysical doubt as to the material facts.”

Mat sushita, 475 U.S. at 586. |Instead, Downey "nust set forth

specific facts show ng a genuine issue for trial and may not rest
upon nere allegations, general denials, or vague statenents.”

Quiroga v. Hasbro, Inc. 934 F.2d 497, 500 (3d Cir.), cert.

denied, 502 U. S. 940 (1991). That is, Downey "may not rest upon
the nere allegations or denials of . . . his pleadings," or
nmerely present "colorable” or "not significantly probative"

evi dence, Anderson, 477 U.S. at 249-50, but rather nust set forth
"specific facts" through affidavit or other evidence. Fed. R

Cv. P. 56(e); see Lujan v. National WIldlife Fed' n, 497 U.S.

871, 884-85 (1990).

"If the adverse party does not so respond sunmmary
judgnent, if appropriate, shall be entered agai nst the adverse
party." Fed. R CGCv. P. 56(e). As the Suprene Court stated in
Celotex, 477 U.S. at 322, "the plain | anguage of Rule 56(c)
mandates the entry of summary judgnent, after adequate tine for
di scovery and upon notion, against a party who fails to make a
showi ng sufficient to establish the existence of an el enent
essential to that party's case, and on which that party will bear

t he burden of proof at trial." \Were no such show ng is nade,
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"[t]he noving party is entitled to a judgnent as a matter of |aw
because the nonnoving party has failed to make a sufficient
showi ng on an essential elenent of her case with respect to which
she has the burden of proof." 1d. at 323 (internal quotation

mar ks omtted).

B. Downey's "Theories" of Liability

In opposition to the City's notion for sumrary
j udgnment, Downey proffers four "theories of the City's
liability," Downey's Mem of Law at 9 (enphasis added). W now
guote those "theories" in full

First, "[h]ligh city officials and policy nakers were
put on notice on January 3, 1996, through M. Downey's attorney's
notice to Deputy District Attorney Harley that Downey had been
fal sely accused; that Oficer Rose was lying; and that the
charges were fal se charges. They conducted an investigation
which led themto conclude that the alibi testinony, if believed
woul d unequi vocal ly establish the falsity of the charges agai nst
Downey. In addition, these officials had no reason to doubt the
accounts of the alibi w tnesses who included a police officer and
his wife, and two respected attorneys. To go forward with the
prosecution under these circunstances, knowi ng that perjured
testi nony would be forthcom ng from Rose, constitutes the
infliction of constitutional injury upon Plaintiff by those who

are high public officials and policy nakers for the City."

Downey Mem of Law at 9.

10



Second, "the police departnment of the Gty was put on
notice by the Plaintiff and high officials wthin the D strict
Attorney's Ofice that serious allegations had been nmade
concerning the fal se charges brought against the Plaintiff by
Rose and Rapone. Chief Inspector Maxwell, a high city official
and policy nmaker ordered an investigation into those charges.

The progress or |lack of progress in that investigation was
regularly reported by Chief Inspector Maxwell to the Police

Conmi ssioner. The investigator assigned failed to interview any
of the alibi witnesses referred to in Chief Assistant District
Attorney Howard's letter to Chief |Inspector Maxwell as

“unequi vocal Iy establish[ing] that Downey was not in the areas
where Rose clains to have seen himl. |In addition, neither Rose
nor Rapone was ever interviewed, and the investigation focused on
attenpts to show that M. Downey had harassed O ficer Rose in the
past, an allegation that could not be established. Any
reasonable jury could find that this investigation, conducted
under the supervision of a Chief Inspector and the scrutiny of

t he Police Conm ssioner hinself, was intended by those high
officials and policy nmakers to hide, rather than seek the truth,
and that in so doing, they caused the trial of M. Downey w thout
probabl e cause and on the basis of perjured testinony; that they
caused M. Downey to suffer punishnment w thout due process of |aw
in the loss of his noney and injury to his business; and that
they caused himto suffer physical and nental pain as the result

of the anguish and hum liation of being tried and risking

11



conviction for a fal se accusation which they had reason to be
aware of." 1d.

Third, "[t]hat Captain Carre recogni zed the fact that
O ficer Rose was engaging in illegal and unconstitutional acts by
exceeding his |awful authority in harassing M. Downey and
interfering with his business. That Captain Carre, who
constitutes a high official and policy nmaker of the Cty
recogni zed that fact to the extent that he ordered Rose to stay
away from Downey, and then transferred Rose to foot patrol in
another area of the district to keep himaway from Downey. These
nmeasures certainly denonstrate Captain Carre's know edge, based
on Rose's repetitive conduct, of the risk that Rose woul d engage
in other illegal and unconstitutional conduct towards M. Downey,
and the Captain's act in returning Rose to his origina

assi gnnent constitutes an endorsenent of and acceptance of Rose's

conduct. In addition, Captain Carre clearly failed to adequately
supervise [sic] Oficer Rose." 1d. at 11-12.

Fourth, "Pennsylvania state law (Pa. Rules of Crimna
Procedure) provides that a person being charged with summary
harassnent nmay not be arrested. While they may be taken to the
police district in order to issue a citation, they nmay not be
arrested. M. Downey was clearly arrested. Both Rose and Rapone
stated that he was under arrest. He was taken to the Fifth
District cell room and he was in the process of being searched
when Rose attacked him Both Rose and Rapone have testified that

the practice they enployed is in accord with police departnent

12



policy. That being the case, either the policy violates state
| aw, or the officers have not been properly trained in the policy

and the state law." 1d. at 12.

1. Downey's First and Second "Theories"

"Each of these theories of the City's liability,"
Downey argues, "are supported by the evidence of record in this
matter as established by the exhibits appended to this
Menmor andum " Downey's Mem of Law at 12. Furthernore, Downey
states unequivocally that, "[i]n any event, there is certainly a
suf ficient quantum of evidence in each instance to raise nateri al
i ssues of fact, and to defeat the conclusion that the Cty is
entitled to judgnent as a matter of law. " Downey's Mem of Law
at 12. Downey has, in fact, attached the conplete transcripts of
seven depositions taken in this case, and the whole transcript of
Downey's crimnal trial.

Downey does not, however, point to a single specific
citation in the transcripts that would corroborate any of the
assertions he has made in his conplaint or in his response to the
City's notion for summary judgnment. |ndeed, Downey's response to
the City's notion for summary judgnment is devoid of any citation
to the record. Downey appears to operate under the
m sapprehension that, in response to a notion for summary
j udgnent, he need only provide the Court with the record, assert
that there is evidence sonewhere therein to support his clains,

and, in essence, challenge the Court to prove hi mwong. See

13



United States v. Dunkel, 927 F.2d 955, 956 (7th Cr. 1991)
("Judges are not like pigs, hunting for truffles buried in
briefs.").

For exanple, with regard to Downey's first "theory" of
liability, Downey has cited no evidence fromwhich we could draw
a reasonable inference -- much | ess any direct evidence -- that
anyone in the Phil adel phia District Attorney's Ofice " knew t hat
plaintiff had been fal sely accused" and knew that O ficer Rose
of fered perjured evidence agai nst Downey at trial. Downey's
Reply at 1-2 (enphasis added). Downey's repeated and insistent
incantation of these allegations, see Dowey's Mem of Law at 9 &
Downey's Reply at 1-2, does not convert what are nere
unsubstanti ated assertions into evidence that will defeat a
notion for sunmmary judgnent.

As to Downey's second "theory", he has not proffered a
single item of evidence to support his allegation that "[v]arious
hi gh ranking officials wthin the police departnment knew that
plaintiff had been fal sely accused by [Oficer] Rose, but
nonet hel ess took no steps to address that fact and allowed the
trial of plaintiff to proceed on the basis of perjurious

testinony.” Downey's Reply at 2 (enphasis added). ' Downey's

7. Downey's conplaint is at bottom grounded in his displeasure
with the outcone of the investigations (or |ack thereof) of the
District Attorney's Ofice and the Internal Affairs Division and
t heir subsequent response (or |ack of one) to his allegations
agai nst Oficer Rose. Downey's constitutional rights, however,
were hardly violated nerely because the results of the District
Attorney's and Internal Affairs' investigations were inconclusive
(continued...)
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allegation in this regard, |like his assertions agai nst the

District Attorney's Ofice (which is not even a defendant here),

is bereft of factual support. See Western World Ins. Co. V.
Stack Ql, Inc., 922 F.2d 118, 121 (2d G r. 1990) ("The non-

nmovant cannot escape summary judgnent nerely by vaguely asserting
t he exi stence of some unspecified disputed material facts, or
defeat the notion through nere specul ati on or conjecture.")

(internal citations and quotation marks omtted) .

2. Downey's Third "Theory"

Downey's third "theory"” of liability against the City
is that, by transferring Oficer Rose to foot patrol in Manayunk,
see supra n.2 and acconpanying text, Captain Carre recogni zed
that O ficer Rose was "m susing his official authority inproperly
to harass plaintiff" and was negligent in his supervision of
O ficer Rose when he re-transferred himto radio car patrol duty
because Carre should have anticipated that Oficer Rose would
| ater violate Downey's constitutional rights. See Downey's Reply
at 2.

Al t hough municipalities and other |ocal governnental
bodi es are "persons” within the neaning of 8§ 1983, a nmunicipality
may not be held |iable under 8 1983 sol ely because it enploys a

tortfeasor. See Monell v. New York City Dept. of Social Servs.,

7. (...continued)

or not to his liking. See Kelsey-Andrews v. City of

Phi | adel phia, 713 F. Supp. 760, 765 (E.D. Pa. 1989), aff'd in
part and vacated in part by 895 F.2d 1469 (3d Cr. 1990).
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436 U. S. 658, 689 (1978). As the Suprene Court stated in Penbaur
v. Gty of Gncinnati, 475 U S. 469, 479 (1986), "[w hile

Congress never questioned its power to inpose civil liability on
muni ci palities for their own illegal acts, Congress did doubt its
constitutional power to inpose such liability in order to oblige
muni cipalities to control the conduct of others.” Thus, the
Suprenme Court has consistently held that nunicipalities may not

be held |iable under a theory of respondeat superior. See, e.q.,

&l ahoma Gty v. Tuttle, 471 U S. 808, 818 (1985); Canton v.

Harris, 489 U.S. 378, 392 (1989).

Instead, a plaintiff |ike Downey who seeks to inpose
liability on a municipality under 8 1983 nust identify a
muni ci pal "policy" or "custom that caused plaintiff's

constitutional injury. See Mnell, 436 U. S. at 694; Penbaur, 475

U S. at 480-81. As the Suprenme Court explained this April,
identifying a "policy" "ensures that a nunicipality is held
liable only for those deprivations resulting fromthe decisions
of its duly constituted |egislative body or of those officials
whose acts may fairly be said to be those of the nunicipality.”

Board of the County Commir of Bryvan County v. Brown, 117 S. C

1382, 1388 (1997). "Simlarly, an act perfornmed pursuant to a
“custont that has not been formally approved by an appropriate
deci si onmaker may fairly subject a nmunicipality to liability on
the theory that the relevant practice is so wi despread as to have

the force of law " 1d.
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The failure to train enpl oyees can constitute a

"policy" sufficient to render a nunicipality liable under § 1983,

see Canton, 489 U S. at 387 ("[T]here are limted circunstances
in which an allegation of a failure to train' can be the basis
for liability under 8§ 1983."), "only where the failure to train
anmounts to deliberate indifference to the rights of persons with

whom the police cone into contact." |1d. at 388; see also Bryan

County, 117 S. C. at 1390.
A failure to supervise has been likened to a failure to
train that can also give rise to nunicipal liability under 8§

1983, see G oman v. Township of Mnal apan, 47 F.3d 628, 637 (3d

Cr. 1995), but only if a failure to supervise evidences a
muni ci pality's deliberate or conscious choice, in other words, a
policy. Accordingly, the Cty here may only be held Iiable under
8 1983 for the constitutional violations Oficer Rose allegedly
commtted if Captain Carre "exhibited deliberate indifference" to
t he all eged deprivations of Downey's constitutional rights. See
Canton, 489 U S. at 392. That is, in order to hold the Gty
liable for Captain Carre's all egedly negligent supervision of

O ficer Rose, Downey nust: "1) identify with particularity what

t he supervisory official failed to do that denonstrates his
deliberate indifference; and 2) denonstrate a cl ose causa

rel ationship between the identified deficiency and the ultimte

injury." Kis v. County of Schuylkill, 866 F. Supp. 1462, 1474

(E.D. Pa. 1994) (citing Sanple and Canton).
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First of all, putting aside the question of whether
Captain Carre is even an official with "final policymaking
authority"” such that his deliberate indifference could subject

the City to § 1983 liability, see Gty of St. Louis v.

Praprotnik, 108 S. C. 915, 924 (1988), ® we do not see how t he

8. The question of who is a "policymaker" is a question of state
|aw. See Praprotnik, 485 U. S. at 142. Wen we |l ook to the | aw
of the Commonweal th, we nmust determ ne which official has final,
unrevi ewabl e discretion to nake a deci sion or take an action.

See Andrews v. City of Philadel phia, 895 F.2d 1469, 1481 (3d Cir.
1990). As the Suprene Court in Praprotnik observed:

When an official's discretionary
deci sions are constrai ned by
policies not of that official's
meki ng, those policies, rather than
the subordinate's departures from
them are the act of the
municipality. Simlarly, when a
subordi nate's decision is subject
to review by the nunicipality's

aut hori zed policymakers, they have
retained the authority to neasure
the official's conduct for
conformance with their policies.

| f the authorized policymakers
approve a subordi nate's deci sion
and the basis for it, their
ratification would be chargeable to
the nmunicipality because their
decision is final

485 U. S. at 127.

The City argues that the Internal Affairs D vision of
t he Phil adel phia Police Departnent had the authority to review
Captain Carre's decisions (and that Downey knew this), and, thus,
the City asserts, Captain Carre is not a final policynmaker whose
actions or omssions can subject the City to liability under 8§
1983. See Kel sey-Andrews, 713 F. Supp. at 765 ("[A] police
captain and sergeant . . . could [not] be considered policynmakers
in the Philadel phia Police Departnent; it appears that only the
Pol i ce Conmm ssioner could, by his acts or om ssions, subject the
City to § 1983 liability under relevant Suprene Court

(continued...)
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"harassnment" alleged here is a constitutionally significant

injury. See City of Los Angeles v. Heller, 475 U. S. 796 (1978)

(hol ding that a nunicipality cannot be held liable for the
failure to supervise or train an officer when there is no
underlying constitutional violation by the officer). Wat we
have in this case is one instance of Oficer Rose accusi ng Downey
of illegally towing a car, one instance of Oficer Rose allegedly

guesti oni ng Downey's nodus operandi, and one instance of Oficer

Rose issuing a ticket to Downey for illegally parking his tow

truck on the sidewal k. See Bieros v. N cola, 860 F. Supp. 226,

233 (E.D. Pa. 1994) ("Mere verbal harassnent however, does not
rise to the level of a constitutional deprivation so as to

qualify for a claimunder section 1983 . . . .") (citing many

cases); Arnold v. Truenper, 833 F. Supp. 678, 682 (N.D. II1I.
1993) (sanme) (also citing many cases). The sum of these
al l egations, even if proven true, does not equal a violation of

Downey's constitutional rights. See Tuttle, 471 U S. 823-24,

Bryan County, 117 S. C. at 1390.

8. (...continued)

precedents.”). Wiile it appears that Downey, in fact, knew that
he could file a formal conplaint wwth the Internal Affairs

Di vi sion about Oficer Rose's "harassnment™ but did not until
after his arrest, and that Internal Affairs could, in fact,
review Captain Carre's response to the conplaints of
"harassnent,"” the record is unclear regardi ng whether Captain
Carre was the final policynaker with regard to his decision to
re-transfer O ficer Rose back to radio car duty. |In any event,
even if we assunme arguendo that Captain Carre was a fina
deci si onmaker on at least this latter issue, as will becone
clear, see infra, Captain Carre's actions or oni ssions vis-a-vis
O ficer Rose do not subject the City to liability under 8§ 1983.
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Second, even if we assune arguendo that the
"harassnent" alleged here anbunts to a constitutional tort,
Captain Carre's response evidences anything but deliberate
indifference. The record is abundantly clear and undi sputed that
Captain Carre, in response to Downey's conplaints, spoke to
O ficer Rose on several occasions, reviewed the apposite law wth
him and had himreassigned to an area in the district where he
woul d be less likely to run across Downey. See supra. |ndeed,

t he penultimte contact between Oficer Rose and Downey invol ved
O ficer Rose telling Downey that, as a result of Captain Carre's
instructions, he would be avoiding himin the future. See CGty's
Mem of Law at 15 (citing Downey's Dep. at 107-09, attached as
Exh. J. to Gty's Mot. for Summary Judgnent).

Finally, even if we assune arguendo that Downey
suffered a constitutional violation and that Captain Carre was
deliberately indifferent, there is still no evidentiary support
here to suggest that there is a close causal connection between
Captain Carre's alleged negligent supervision and Downey's
constitutional violation. Downey's theory is that Captain Carre
evi denced deliberate indifference to his plight when he re-
retransferred O ficer Downey to radio car patrol. See supra n.2.
It sinply cannot be said that, when Captain Carre returned
O ficer Downey to radio car patrol, he evidenced a "consci ous
di sregard for the known and obvi ous consequences of his actions."”

Bryan County, 117 S. . at 1393 n.1. The Cty cannot be held

liable for Captain Carre's decision to place Oficer Rose in a
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radi o patrol car because Downey has not denonstrated that this
decision reflected a conscious disregard for a high risk that

O ficer Rose would violate Downey's federally-protected rights.
See id. at 1394 ("As we recogni zed in Mnell and have repeatedly
reaffirmed, Congress did not intend nmunicipalities to be held

liable unless deliberate action attributable to the nunicipality

directly caused a deprivation of federal rights. A failure to
apply stringent cul pability and causation requirenents raises
serious federalismconcerns . . .").

We find that the record sinply will not support a
reasonabl e jury finding of municipal policy or custom of
"negligent supervision” which rises to the level of deliberate

indifference required for 8 1983 liability.

3. Downey's Fourth "Theory"

Downey's fourth theory clains that when Oficer Rose
and Sergeant Rapone escorted himfromthe Bell Atlantic van into
the Fifth District's stationhouse, they violated Pennsyl vani a
state law. See Downey's Reply at 12. A violation of state |aw,
standing alone, is insufficient to establish a violation of the

United States Constitution. See Swonden v. Hughes, 321 U. S. 1,

11 (1944); Ms. B v. Montgonery County Enmergency Serv., Inc., 799

F. Supp. 534, 537 (E.D. Pa. 1992), aff'd 989 F.2d 488 (3d Cir.),
cert denied 510 U. S. 860 (1993); Ml gaard v. Town of Cal edoni a,

527 F. Supp. 1073, 1082 (E.D. Ws. 1981) ("[I]t is well-settled

that a violation of a state statute does not in and of itself
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establish a constitutional violation.), aff'd, 696 F.2d 58 (7th

Cr. 1982); Robinson v. Leahy, 401 F. Supp. 1027, 1030 (N.D. 111.

1975) ("[A] failure to follow the dictates of a state statute
does not, by itself, constitute a civil rights violation.").

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLI AM R DOWKEY : ClVIL ACTI ON
V. :
NEAL ROSE, et al. : NO. 96- 7095
ORDER

AND NOW this 22nd day of July, 1997, upon
consi deration of the defendant City of Phil adel phia's notion for
summary judgnent, plaintiff's response thereto, the City's reply,
and the plaintiff's sur-reply, and in accordance with the
acconpanying Order, it is hereby ORDERED that:

1. The City of Phil adel phia' s notion is GRANTED,

2. JUDGVENT |'S ENTERED in favor of the Gty of
Phi | adel phia and against plaintiff WIlliam R Downey;

3. The parties shall file a joint pretrial
stipulation in accordance with the Court's Standing O der
(attached hereto) on August 15, 1997 (with a courtesy coy
delivered to chanbers by noon that day); and

4, Trial, not to exceed three days, on the remaining
cl ai ns agai nst defendants Neal Rose and Ant hony Rapone shal

comrence at 9:30 a.m on Septenber 12, 1997, in Courtroom 5-C.

BY THE COURT:

Stewart Dal zel |, J.



