IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDY HERKALO
V. : 94- CV- 7660

NATI ONAL LI BERTY CORP.
and M CHAEL BOYLE

MVEMORANDUM

Br oderick, J. July 21, 1997
Presently before the court are the post-trial notions of
Def endant National Liberty Corporation for judgnent as a matter
of law, or in the alternative for a newtrial, or in the
alternative for a remttitur of the jury's danages award. The
Plaintiff Judy Herkalo has filed tinely objections to the
Def endant's post-trial notions. For the reasons stated
hereinafter, National Liberty's post-trial notions wll be
deni ed.
The Plaintiff commenced this sex discrimnation action
agai nst her fornmer enployer National Liberty Corporation and her
former supervisor, Mchael Boyle, pursuant to Title VII of the
Cvil R ghts Act of 1964, as anended, 42 U.S.C. 8§ 2000e et seq.
and the Pennsyl vania Human Rel ati ons Act (PHRA), as anended, 43
P.C.S.A 8 951 et seq. The Plaintiff asserted three clains: (1)
t hat she was subjected to a hostile work environnent because she
is a wonman, (2) that she was retaliated against for having filed
a sex discrimnation conplaint against her supervisor M chae
Boyl e, and (3) that she was constructively discharged.

Trial was bifurcated. The liability portion of the trial
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comrenced on January 21, 1997. At the close of the Plaintiff's
case, National Liberty and M. Boyle noved for judgnent as a
matter of |aw pursuant to Rule 50 of the Federal Rules of Givi
Procedure. The court denied the Defendants' notions w thout
prej udi ce the Defendants renewing their notion at the close of
t he evi dence.

At the close of the evidence, the Defendants renewed their
Rul e 50 notions for judgnent as a matter of law. The court
deni ed def endant National Liberty's notion for judgnent as a
matter of law. The court granted defendant Boyle's notion for
judgnent as a matter of law as to the Plaintiff's Title VII claim
and denied his notion as to the Plaintiff's PHRA claim Pursuant

to the en banc decision of the Third Crcuit in Sheridan v. E.|

DuPont de Nempurs & Co., 100 F.3d 1061 (3d Cir. 1996), cert.

deni ed, 1997 WL 49784 (1997), Title VII does not provide for
i ndi vi dual enployee liability. However, pursuant to the Third

Circuit's decision in Dici v. Commpnwealth of Pennsylvania, 91

F.3d 542 (3d Cir. 1996), the PHRA does provide for individua
enpl oyee liability under its aiding and abetting provision, 8§
955(e).

The jury returned its liability verdict on January 30, 1997,
answering the court's Jury Verdict Sheet as foll ows:

1. Do you find that the Plaintiff Judy Herkal o has proved by a
preponderance of the evidence that during her enploynent
wi th Defendant National Liberty, she was subjected to a
hostil e work environnment because of her gender and that
Def endant National Liberty knew or shoul d have known t hat
she was being subjected to a hostile work environnent
because of her gender and failed to take pronpt renedi al
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action to end the hostile work environnment ?

YES _ X NO
Do you find that the Plaintiff Judy Herkal o has proved by a
preponder ance of the evidence that Defendant Nati onal

Li berty retaliated agai nst her for having made a sex

di scrim nation conpl aint?

YES _ X NO
Has the Plaintiff Judy Herkal o proved by a preponderance of
t he evidence that she was constructively discharged from her
enpl oynent at National Liberty in that the conditions of her
enpl oynent were so intolerable that a reasonabl e woman

subj ected to such working conditions would be forced to

| eave her enploynent with the Conpany?

YES X NO
Has the Plaintiff Judy Herkal o proved by a preponderance of
t he evidence that Defendant M chael Boyl e ai ded and abetted
Def endant National Liberty in failing to take pronpt

renmedi al action to end the hostile work environment or aided
and abetted Defendant National Liberty in retaliating
against the Plaintiff for having made a sex discrimnm nation
conpl ai nt ?

YES NO _ X

Fol |l owi ng t he damages portion of the trial, the jury

returned on January 31, 1997 with its verdict answering the

court's Jury Verdict Sheet as follows:

1.

Back Pay Loss fromJuly 23, 1993 to
January 31, 1997 in the anount of: $ _35,000

Conpensat ory Damages, including the

present value of Front Pay Loss from

February 1, 1997 for the period of

Plaintiff's work |ife expectancy and

damages for pain and suffering

during 1992 and 1993 in the

anount of: $ _265, 000

Total anpbunt of Damages awarded to
the Plaintiff Judy Herkal o agai nst
Def endant National Liberty [sumtotal
of itemnunbers 1 and 2] in the
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anmount of: $ 300,000

On February 19, 1997, National Liberty filed its post-trial
notions seeking (1) judgnent as matter of law as to Plaintiff's
hostile work environnment claimon the ground that the Plaintiff
failed to present sufficient evidence to support the jury's
finding that the Plaintiff was subjected to a hostile work
envi ronnment because of her gender and that National Liberty knew
or shoul d have known that she was being subjected to a hostile
wor k environnment because of her gender and failed to take pronpt
remedi al action to end the hostile work environnent, (2) judgnent
as a matter of law as to Plaintiff's retaliation claimon the
ground that the Plaintiff failed to present sufficient evidence
to support the jury's finding that National Liberty retaliated
agai nst her for having made a sex discrimnation conplaint, and
(3) judgnent as a matter of law as to Plaintiff's constructive
di scharge claimon the ground that the Plaintiff failed to
present sufficient evidence to support the jury's finding that
the Plaintiff was constructively discharged from her enpl oynent
at National Liberty in that the conditions of her enploynent were
so intolerable that a reasonabl e woman subjected to such worki ng
condi tions would be forced to | eave her enpl oynent.

In the alternative, National Liberty seeks a newtrial as to
each of the Plaintiff's clains -- hostile work environnent,
retaliation, and constructive discharge -- on the ground that the

jury's verdict as to each claimis contrary to the weight of the
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evi dence.
National Liberty also seeks in the alternative a remttitur
of the jury's damages award on the ground that the damages award

is specul ative, excessive, and not supported by the evidence.

Summary of the Evidence Presented at Trail

The evi dence presented over the course of the nine day trial
may be summarized as follows: The Plaintiff began her enpl oynent
with National Liberty in 1979 working as a bookkeeper in the
Conpany's Accounting Departnent. She received several pronotions
during the course of her enploynent and eventually was pronoted
to Manager of Marketing Support in August 1990.

In March 1992, M chael Boyle becane Director of Managenent
Reporting, thereby becomng the Plaintiff's inmedi ate supervisor.
The Plaintiff testified that as her supervisor, M. Boyle
regarded her opinions and skills |less favorably than he regarded
the opinions and skills of male workers. For exanple, the
Plaintiff testified that M. Boyle excluded her fromcertain
departnental projects and that he reassigned her responsibilities
for managi ng the departnent's vacation cal endar to a mal e worker

The Plaintiff testified that M. Boyle assigned her jobs
whi ch were not sufficiently challenging for soneone of her
"skills and talent.”" M. Boyle routinely responded to the
Plaintiff's requests for nore chall engi ng work assignnents by
stating that her personal career growh and devel opnent were of

no concern to his managerial decisions. The Plaintiff also
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testified that M. Boyle frequently praised and conplinented nal e
wor kers for their work-product, but to her knowl edge M. Boyle
never praised or conplinmented femal e workers for their work-

pr oduct .

The Plaintiff testified that M. Boyle frequently
enbarrassed her by raising his voice at her and yelling at her in
the presence of other workers. He also raised his voice and
yell ed at other wonen in the departnent. To the best of the
Plaintiff's know edge, however, M. Boyle never raised his voice
or yelled at nmal es workers.

According to the Plaintiff's testinony, M. Boyle nade
several offensive comments which the Plaintiff considered to be
i ndicative of his aninosity towards wonen. On one particular
occasion, the Plaintiff was present when M. Boyle stated to a
femal e worker that "she [the worker] was probably going to get
pregnant, stay hone, and not go back to work." M. Boyle's
statenent upset the fenmale worker who turned to the Plaintiff and
said: "Did you hear what he said to me, did you hear what he said
to me?"

Mor eover, there was testinony presented by the Plaintiff
that M. Boyle had nade a comment concerning the results of a
"Myers-Briggs" personality test which was adm ni stered by the
Conpany during a nmanagenent training course. The Plaintiff
tested "NF' -- which represented a "feeling-type" of personality.
M. Boyle tested "NT" -- which represented a "t hi nking-type" of

personality. M. Boyle learned that the Plaintiff tested NF and
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he stated to her that NF types "do not go far in this

organi zation." The Plaintiff testified that she interrupted M.
Boyl e' s conmment as a sexi st comment because during the training
class they were infornmed that wonen generally test NF while nen
general ly tested NI.

On anot her occasion, the Plaintiff gave M. Boyle a report
whi ch cont ai ned a photograph of a woman. M. Boyle pointed to
t he photograph and stated: "Is she a bottled blond or a natural
bl ond?" M. Boyle also nade a comment in the Plaintiff's
presence concerning a mal e worker naned Chip Beaver. M. Boyle
stated to the Plaintiff: "Wat a |ast nane, Beaver. Get it,
Beaver ?"

Moreover, a fenmale staff analyst whomthe Plaintiff
supervi sed conplained to the Plaintiff about an offensive conment
M. Boyle nade to her at a lunch neeting in Cctober 1992. M.
Boyl e asked the female staff anal yst whom he supervi sed when she
was planning to start a famly. She informed himthat it was
none of his business. M. Boyle retorted that "he was making it
his business."” The fermale staff analysis imedi ately reported
M. Boyle's comrent to the Plaintiff.

Soon after learning of M. Boyle's |lunch neeting coment,
the Plaintiff resolved to file a sex discrimnation conplaint
against himw th the Conpany's Equal Opportunity Review Board
(EORB). The Plaintiff was inforned by the EORB that her identity
as a conpl ai nant would be confidential. The Plaintiff spoke with

t he co-chairperson of the EORB concerning her allegations that
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M. Boyle was discrimnating agai nst her and ot her wonen. The
EORB conducted a series of fact-finding interviews of enployees
of the Conpany who worked with M. Boyl e. After conducting the
interviews, the EORB sent a nmenorandum dated Novenber 16, 1992 to
Richard Smth, the Chief Financial Oficer of the Conpany. M.
Smith was M. Boyle's i medi ate supervisor. The nmenorandum
informed M. Smth that a femal e subordi nate under M. Boyle's
supervision had filed a sex discrimnation conplaint against him
The nmenorandum al so infornmed M. Smth that the EORB had
i ntervi ewed several enployees concerning M. Boyle's treatnent of
wonen at the Conpany. Attached to the nenorandum was a sunmary
of the interview responses. The nmenorandumrequested M. Smth
to "respond back to the EORB within one week with his
reconmendation/action plan to rectify this conplaint.” Testinony
was presented at trial by EORB nenbers that M. Smth failed to
submt a witten response to the EORB' s nenorandum

At trial, M. Smth testified that although he did not
submt a witten response to the EORB nenorandum he did discuss
with a nenber of the Human Resources Departnent a plan to send
M. Boyle to managenent training classes. The purpose of sending
M. Boyle to the training classes was to i nprove his manageri al
skills. M. Smth testified, however, that other than requiring
M. Smith to attend managerial training classes, he never
di sciplined M. Boyle for any of the allegations in the
Plaintiff's conplaint.

M. Boyle testified at trial that in Decenber of 1992, he
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and M. Smith net to discuss the fact that a femal e subordinate
had filed a sex discrimnation conplaint. At that neeting, M.
Smith informed M. Boyle that he was required to participate in
several in-house sem nars and one outside training sem nar for
t he purpose of inproving his nmanagerial skills. M. Boyle
testified that he attended approximately 100 in-house training
hours and approxi mately 60 external training hours.

Despite being told that her identity as a conpl ai nant
woul d be held confidential, the Plaintiff testified that M.
Boyl e sonehow | earned that she was the wonan who had filed the
conpl ai nt against him According to the Plaintiff, after M.
Boyl e |l earned that she filed the conplaint, his discrimnatory
treatnment of her "intensified." For exanple, the Plaintiff
testified that M. Boyle yelled at her nore often. He also
prohi bited her fromholding staff neetings wwth the Mrketing
Support G oup.

Moreover, the Plaintiff testified that in January 1993 she
was working on a "year-end close" and that M. Boyle falsely
accused her of not working diligently on her assignnents. M.
Boyl e sent a male worker to the Plaintiff's work-station to take
over the Plaintiff's responsibilities. The Plaintiff asked M.
Boyle to reassign the nmale worker so that she could return to her
wor k-station. M. Boyle denied the Plaintiff's request, and
further accused her of being "unteamlike." The weekend
followng this incident, M. Boyle left the Plaintiff a tel ephone

voi ce-nessage in which he accused her of being disrespectful
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towards himand in which he also stated that her behavi or was
unpr of essi onal .

The Plaintiff imrediately contacted the co-chairperson of
the EORB and told her about M. Boyle's voice-nessage. A neeting
was set up between the Plaintiff and M. Boyle for Mnday
norning. M. Boyle, however, cancelled the neeting.

I n February 1993, the Plaintiff was told by the EORB that it
was closing its investigation. She was told that the EORB had
finished its investigation and had concl uded that her conplaints
were the result of a "personality conflict and a managenent style
di fference" between herself and M. Boyle. According to the
Plaintiff's testinmony, the EORB bl aned her for the problens wth
M. Boyle and informed her that she "was the difficult enpl oyee.™
The EORB al so recomended that she consider requesting a transfer
out of the Accounting Departnent so that she would no | onger be
under the supervision of M. Boyle.

Two days after the EORB neeting, the Plaintiff contacted an
attorney, who sent a letter on February 8, 1993 to the Conpany's
Vi ce-President of Human Relations. |In the letter, the attorney
requested a neeting for the purpose of discussing the Plaintiff's
claimthat she was being discrimnated agai nst because she is a
wonan.

Several weeks |ater, the Conpany infornmed the attorney that
it considered the Plaintiff to be a val uable enployee and that it
did not wish to | ose her services as an enpl oyee. The Conpany

offered to transfer the Plaintiff out of the Accounting

10



Departnment and into the Treasury Unit, where she woul d be under
the direction of a new supervisor named John Mazzucca. Based on
the Conpany's representations to her attorney, the Plaintiff
under stood that her new position in the Treasury Unit woul d
consi st of work on "high | evel special projects and acquisitions
and nergers."”

On March 12, 1993, the Plaintiff was given her 1992
performance review by M. Smth, the Conpany's CFO  The
Plaintiff's 1992 performance review was based on the work she had
performed in 1992 under the supervision of M. Boyle. The
Plaintiff's performance rating for 1992 was "t hreshol d," which
the Plaintiff understood to represent a rating which was
"significantly bel ow standard."

Soon thereafter, the Plaintiff accepted the Conpany's offer
to transfer her to the Treasury Unit. She began her new position
in the Treasury Unit on March 15, 1993. On her first day in the
new departnent, the Plaintiff net with her new supervisor, M.
Mazzucca, who provided her four work assignnments. The Plaintiff
testified that none of her new job assignnents involved work on
acqui sitions and nergers or work which she considered to involve
hi gh-1evel projects, as she was prom sed by the Conpany.

Mor eover, the Plaintiff's new position had no official title or

j ob description. The Plaintiff testified that she was assigned a
smal | er cubicle than the other nmanagers at her job |evel and that
her cubicle was isolated fromthe other workers in the departnent

in that it was surrounded by office equi pnent and enpty cubicl es.
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Furthernore, the Plaintiff was not provided use of her own
computer. Wen she asked M. Mazzucca for a conputer for her
cubicle, he replied that he mght find one for her if she caught
himon a "good day" or in a "good nood."

The Plaintiff then asked M. Boyle if she could take the
conmput er she used when she worked in the Accounting Departnent to
her new position in the Treasury Unit. M. Boyle denied the
Plaintiff's request. The Plaintiff testified that M. Boyle had
previously permtted a nmal e enpl oyee to take his conputer out of
the Accounting Departnent after being transferred to another
depart nent.

The Plaintiff testified that shortly after starting her new
position in the Treasury Unit, M. Boyle instructed two of the
Plaintiff's co-workers that it was in their best interests not to
speak to the Plaintiff. The Plaintiff believed that M. Boyle
was attenpting to ostracize her fromthe other workers. Wen the
Plaintiff conplained to M. Mzzucca about M. Boyle's comments
to her co-workers, M. Mzzucca responded: "Find a new circle of
friends." The Plaintiff testified that after her treatnent by
M. Boyle and the Conpany, "My good reputation was nud, | had no
job, no friends."

That evening, the Plaintiff went hone upset and crying. She
contacted a Conpany counsel or whom she had been neeting with
since early March of 1993. As a result of her conversation with
the counselor, the Plaintiff sought the treatnment and advice of a

physician. As a result of her consultations with the physician,
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the Plaintiff notified the Conpany on March 26, 1993 that she was
taki ng a nedi cal | eave of absence.

On July 17, 1993, the Plaintiff sent the Conpany her letter
of resignation, which becane effective on July 23, 1993.

Def endant National Liberty's notion for judgnent as a matter

of law, or in the alternative for a newtrial, or in the
alternative for a remttitur of the damages award

In reviewing a notion for judgnent as a matter |aw pursuant
to Rule 50, the court nust determ ne whether there is sufficient
evi dence upon which a reasonable jury could properly have reached
its verdict. "The question is not whether there is literally no
evi dence supporting the unsuccessful party, but whether there is
evi dence upon which a reasonable jury could properly have found

its verdict." Gonez v. Allegheny Health Services, Inc., 71 F.3d

1079, 1083 (3d Cir. 1995), cert. denied, 116 S.Ct. 2524 (1996).

In making this determ nation, the court nust review the record in
the light nost favorable to the non-noving party.

Were, as here, a party nakes an alternative notion for a
new trial, Rule 59 permts the district court to "grant a new
trial if required to prevent injustice or to correct a verdict

t hat was agai nst the weight of the evidence." Anerican Bearing

Co., Inc. v. Litton Industries, 729 F.2d 943, 948 (3d Cr.),

cert. denied, 469 U S. 854 (1984). Wen determning a notion for

a newtrial on the ground that the verdict is contrary to the
wei ght of the evidence, "[t]he judge is not required to take that

view of the evidence nost favorable to the verdict-w nner [and]
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the judge is free to weigh the evidence for hinself." 11

Wight, MIller & Kane, Federal Practice & Procedure 82806 (1995).

The court has carefully reviewed the evidence in this case
in accordance with the aforenentioned | egal standards, and for
the reasons stated hereinafter Defendant National Liberty's post-
trial notions for judgnent as a matter of law, or in the
alternative for a newtrial, wll be denied.

1. The jury's verdict finding that the Plaintiff was subjected
to a hostile work environnent

National Liberty contends that it is entitled to judgnent as
a matter of lawor in the alternative to a newtrial as to
Plaintiff's hostile work environnment claim As to this claim in
answering question nunber 1 on the Jury Verdict Sheet "YES," the
jury found by a preponderance of the evidence that during the
Plaintiff's enpl oynent with National Liberty she was subjected to
a hostile work environnment because of her gender and that
Nati onal Liberty knew or should have known that she was being
subjected to a hostile work environnent because of her gender and
failed to take pronpt renedial action to end the hostile work
envi ronnent .

In connection with the hostile work environnent claim the
court instructed the jury as foll ows:

In order to prove her sex discrimnation claimof a hostile

wor k environnent agai nst her former enployer, Defendant

Nati onal Liberty, the Plaintiff nust prove the foll ow ng

five elements by a preponderance of the evidence: (1) that

she was subjected to intentional discrimnation because she

is a worman, (2) that the intentional gender discrimnation
she suffered was pervasive and regular, (3) that the
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i ntentional gender discrimnation she suffered detrinentally
affected her, (4) that the intentional gender discrimnmnation
she suffered would detrinentally affect a reasonabl e wonan
inthe Plaintiff's position, and (5) that the Defendant
National Liberty knew or should have known that the
Plaintiff was being subjected to intentional discrimnmnation
because she is a wonan and failed to take pronpt renedi al
action to end the gender discrimnnation.

See Aman v. Cort Furniture Rental Corp., 85 F.3d 1074, 1081 (3d

Cr. 1996).

As the court's summary of the evidence denonstrates, the
Plaintiff presented nore than sufficient evidence to prove by a
preponderance of the evidence that M. Boyle intentionally
di scri m nated agai nst her because she is a wonan. The Plaintiff
testified that M. Boyle yelled and raised his voice at her, but
did not yell and raise his voice at male workers in the
departnent. There was testinony presented that M. Boyle nade
several offensive coments to the Plaintiff, as well as to other
femal e workers. Moreover, the Plaintiff testified that M. Boyle
refused her perm ssion to take her conputer fromthe Accounting
Departnment to her new position in the Treasury Unit, but that he
had permtted a nale enployee to take his conputer fromthe
Accounting Departnment to his new position.

Mor eover, the Plaintiff produced nore than sufficient
evi dence to show by a preponderance of the evidence that M.
Boyl e' s gender discrimnation of the Plaintiff was pervasive and
regular. The Plaintiff testified that M. Boyle's discrimnatory
treatment of her started in March 1992 and conti nued through the

time of her transfer to the Treasury Unit in March 1993.
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Evi dence was presented as to several offensive comments M. Boyle
made to the Plaintiff and other wonman t hroughout the course of
the year. Incidents of gender discrimnation that "occur either
in concert or with regularity” qualify as pervasive and regul ar

gender discrimnation. Andrews v. Gty of Philadelphia, 895 F.2d

1469, 1484 (3d Cir. 1990) (citation omtted).

Furthernore, the Plaintiff provided nore than sufficient
evi dence to show by a preponderance of the evidence that M.
Boyle's discrimnatory treatnent detrinentally affected her and
that his discrimnatory treatnent would detrinentally affect a
reasonabl e woman in the Plaintiff's position. The Plaintiff
testified that as a result of M. Boyle's discrimnatory
treatnment of her, she was forced to seek counseling and nedi ca
attention. She testified that on one particular occasion in
March of 1993 she returned home upset and crying after |earning
that M. Boyle had told two of her co-workers that it was in
their best interests not to speak with her.

The jury determned that the Plaintiff proved by a
preponderance of the evidence that National Liberty knew that she
was being intentionally discrimnated agai nst because she is a
woman and failed to take pronpt renedial action to end the gender
discrimnation. As denonstrated by the court's sunmary of the
evi dence, the Plaintiff produced nore than sufficient evidence
fromwhich a reasonable jury could have reached its concl usion
t hat National Liberty knew that she was being intentionally

di scri m nated agai nst because she is a woman and failed to take
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pronpt renedial action to end the gender discrimnation.
Evi dence was presented that M. Boyle's i nmedi ate supervisor, the
Conpany's Chief Financial Oficer, failed to submt a witten
response to the EORB's nenorandum of Novenber 16, 1992, which
informed M. Smth that a femal e worki ng under the supervision of
M. Boyle had filed a conplaint of sex discrimnation against M.
Boyl e. Mreover, the Plaintiff contended that the nanageria
training prograns which M. Boyle was required to conplete failed
to end M. Boyle's discrimnatory treatnent of the Plaintiff.
The Plaintiff testified that after she filed the EORB conpl ai nt
against M. Boyle, his discrimnatory treatnent of her
"intensified."

The court instructed the jury that an enpl oyer bears the
burden of taking neasures to prevent an atnosphere of gender
di scrimnation from pervadi ng the workplace and that pronpt and
effective action taken by an enployer to address an enpl oyee's
conpl ai nt of gender discrimnation relieves the enpl oyer of

liability. See Knabe v. Boury Corp., 114 F.3d 407 (3d Cr.

1997); Bouton v. BMWNof North Anerica, Inc., 29 F.3d 103 (3d Cr.

1994). As heretofore pointed out, the Plaintiff presented nore
than sufficient evidence to show by a preponderance of the
evidence that National Liberty failed to take pronpt and
effective remedial action to end M. Boyle's discrimnatory
treatnment of the Plaintiff.

Accordingly, the court finds that the Plaintiff produced

nore than sufficient evidence fromwhich a reasonable jury could
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properly have found by a preponderance of the evidence that the
Plaintiff was subjected to a hostile work environnent and that
National Liberty failed to take pronpt renedial action to end the
hostile work environnment. |In addition, the court finds that the
jury's verdict finding National Liberty liable for subjecting the
Plaintiff to a hostile work environnent is not contrary to the

wei ght of the evidence.

2. The jury's verdict finding that National Liberty retaliated
against the Plaintiff for having filed a sex discrimnation
conpl ai nt
National Liberty contends that it is entitled to judgnent as

a matter of law, or in the alternative to a newtrial, as to

Plaintiff's retaliation claim As to this claim in answering

qguestion nunber 2 on the Jury Verdict Sheet "YES," the jury found

by a preponderance of the evidence that National Liberty
retaliated against the Plaintiff for having filed a sex

di scrimnation conplaint to the Conpany's ECRB.

The court instructed the jury that Title VII and the

Pennsyl vani a Human Rel ati ons Act prohibit an enployer from

retaliating agai nst an enpl oyee because that enpl oyee nakes a

conpl aint of sex discrimnation. Aman v. Cort Furniture Renta

Corp., 85 F.3d 1074, 1085 (3d Cir. 1996).

As the court's summary of the evidence denonstrates, the
Plaintiff produced nore than sufficient evidence fromwhich a
reasonabl e jury could properly have found by a preponderance of

the evidence that National Liberty retaliated against the
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Plaintiff for filing her sex discrimnation conplaint against M.
Boyl e. Evidence was presented that upon accepting the Conpany's
transfer offer to the Treasury Unit, the Conpany assigned the
Plaintiff inadequate work projects which did not involve work on
hi gh-1 evel projects or work on acquisitions and nergers, as she
was prom sed by the Conpany. Moreover, the Plaintiff testified
that she was deni ed use of a personal conputer in her cubicle and
that she was assigned a small cubicle, which was isolated from

t he ot her workers.

It was for the jury to determ ne whether these adverse
wor ki ng conditions of the Plaintiff's new position in the
Treasury Unit were inposed as retaliation for her having filed a
sex discrimnation conplaint. |n answering question nunber 2 of
the Jury Verdict Sheet "VYES," the jury found that the Plaintiff
had proved by a preponderance of the evidence that these adverse
wor ki ng conditions were inposed by the Conpany in retaliation for
the Plaintiff having filed a sex discrimnation conplaint against
M. Boyl e.

Accordingly, the court finds that the Plaintiff produced
nore than sufficient evidence fromwhich a reasonable jury could
properly have found that the Plaintiff proved by a preponderance
of the evidence that National Liberty retaliated against her for
having filed a sex discrimnation conplaint. |In addition, the
court finds that the jury's verdict finding National Liberty
retaliated against the Plaintiff is not contrary to the weight of

t he evi dence.
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3. The jury's verdict finding that the Plaintiff was
constructively discharged

National Liberty further contends that it is entitled to
judgnent as a matter of law, or in the alternative to a new
trial, as to Plaintiff's claimof constructive discharge. As to
this claim in answering question nunber 3 on the Jury Verdi ct
Sheet "YES," the jury found by a preponderance of the evidence
that the Plaintiff was constructively di scharged from her
enpl oynent at National Liberty in that the conditions of her
enpl oyment were so intolerable that a reasonabl e woman subj ected
to such working conditions would be forced to | eave her
enpl oynment .

The court instructed the jury that in order to find that the
Plaintiff was constructively discharged from her enploynent with
National Liberty, the Plaintiff nust prove by a preponderance of
the evidence that a reasonabl e woman subjected to the sane
wor ki ng conditions resulting froma hostile work environment and
the Conpany's acts of retaliation would be forced to | eave her
enpl oynent, and that National Liberty knew or should have known
of the intolerable working conditions and failed to take pronpt
remedi al action to end the intol erable working conditions. Aman

V. Cort Furniture Rental Corp., 85 F.3d 1074, 1084 (3d Cr.

1996) .
As the court's summary of the evidence denonstrates, the
Plaintiff produced nore than sufficient evidence fromwhich a

reasonabl e jury could properly have found that the Plaintiff
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proved by a preponderance of the evidence that she was
constructively discharged. |In addition, the court finds that the
jury's verdict finding that the Plaintiff was constructively

di scharged is not contrary to the weight of the evidence.

4. The jury's damages award

Nati onal Liberty contends in its post-trial notions that it
is entitled to judgnent as a matter of law as to the Jury's
damages award for back pay |oss and front pay |oss on the ground
that the Plaintiff failed to mtigate her damages. As heretofore
poi nted out, the jury awarded the Plaintiff damages of $35, 000
for back pay | oss and $265, 000 for conpensatory damages (front
pay | oss and pain and suffering danages). The Plaintiff's total
award of damages was $300, 000.

In connection with mtigation of danages, the court
instructed the jury as foll ows:

| nmust also instruct you that under the law, the Plaintiff
has a duty to "mtigate" her danages. This neans that she
is not entitled to any damages which you, the Jury, find the
Plaintiff could reasonably have avoided. As to the issue of
mtigating danmages, it is the Defendant National Liberty who
bears the burden of proving by a preponderance of the
evidence that the Plaintiff failed to mtigate her damages.

[ T] he Def endant National Liberty bears the burden of proving
by a preponderance of the evidence that Plaintiff did not
mtigate her damages by show ng that substantial equival ent
enpl oynent was available and that the Plaintiff failed to
exerci se reasonable diligence to obtain that enploynent.
Substantially equival ent enploynent is that enploynment which
affords virtually identical pronotional opportunities,
conpensations, job responsibilities, and status as did the
position the Plaintiff held while working for Defendant
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Nat i onal Liberty.
See Booker v. Taylor Mlk Co., Inc., 64 F.3d 860 (3d Gr. 1995).

During the damages portion of the trial, the Plaintiff
presented evi dence showi ng her efforts to secure other enploynent
foll owi ng her nedical | eave of absence from National Liberty in
March 1993. She testified that she regularly searched the hel p-
want ed advertisenents in newspapers for a job of conparable
skill-level and salary to that which she worked at Nationa
Li berty. Eventually in June 1993, the Plaintiff accepted a part-
time position as a bookkeeper for a conpany nanmed Rotary
Li ft/ Parker Associates Incorporated. The Plaintiff began her new
job at Rotary Lift/Parker on July 23, 1993 and wor ked
approxi mately twenty hours per week. She |ater began working
thirty hours per week. The Plaintiff testified that she accepted
the part-tinme enpl oynent offer because she was "extrenely
hesi tant about going back to work at all" as a result of her
experience at National Liberty.

In June 1996, the Plaintiff accepted a full-tinme position
with a conpany call ed Counseling Center I|ncorporated, wth whom
she was working at the tine of trial. She testified that in
addition to working full-tinme at Counseling Center |ncorporated
she continued to work approximately six hours per week for her
previous enployer Rotary Lift/Parker Associ ates |ncorporat ed.

In awarding the Plaintiff back pay loss in the anount of
$35, 000 and conpensatory damages in the anbunt of $265, 000, which

i ncluded front pay |loss and pain and suffering damages, it
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appears that the jury determ ned that National Liberty failed to
carry its burden of proving by a preponderance of the evidence
that the Plaintiff failed to mtigate her damages. The court
finds that the Plaintiff produced nore than sufficient evidence
fromwhich a reasonable jury could reach its verdict awarding
damages for back pay | oss and front pay | oss.

Nati onal Liberty further seeks in its post-trial notions a
remttitur of the jury's damages award on the ground that the
damages award i s not supported by the evidence and is based on
specul ation. As the Third G rcuit has pointed out: "The
rationalization for, and use of, the remttitur is well
establ i shed as a device enpl oyed when the trial judge finds that
a decision of the jury is clearly unsupported and/ or excessive .

[and] [i]t's use clearly falls within the discretion of the

trial judge . . . ." Spence v. Board of Education of Christina

School District, 806 F.2d 1198, 1201 (3d Cir. 1986).

National Liberty's contention that the jury's danmages award
is not supported by the evidence and is based on speculation is
Wi thout nerit. At trial, the Plaintiff presented the expert
testinony of an econom st who opined that the Plaintiff's total
back pay |loss was in the anount of $178,000 and that her total
front pay |loss through retirenment would be in the anmount of
$428, 000. 00. As heretofore pointed out, the Jury awarded the
Plaintiff total damages in the anmount of $300,000., which is
substantially less than the Plaintiff's back pay |oss and front

pay |l oss as projected by the Plaintiff's expert.
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Finally, National Liberty contends that the court erred in
charging the jury on front pay | oss because reinstatenent at
National Liberty was available to the Plaintiff. Nationa
Li berty's contention is without nerit. Prior to charging the
Jury on the issues related to danages, the court made a fi nding
outside the presence of the jury that based on the apparent
aninosity and di strust between the parties, reinstatenent was not
a feasible renedy in this case. The court acknow edged t hat
al though reinstatenent is the "preferred renmedy” in enploynent
discrimnation cases, it is well-settled that an award of front
pay loss is the appropriate renmedy where "the relationship
between the parties [has] been so danaged by aninosity that

reinstatenent is inpracticable.” Mxfield v. Sinclair

International, 766 F.2d 788, 796 (3d Cir. 1985), cert. denied,

474 U.S. 1057 (1986).

Concl usi on

Accordingly, for the reasons heretofore set forth, the post-
trial notions of Defendant National Liberty Corporation for
judgnent as a matter of law, or in the alternative for a new
trial, or in the alternative for a remttitur of the damages

award, will be deni ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDY HERKALO
V. : 94- CV- 7660

NATI ONAL LI BERTY CORP.
and M CHAEL BOYLE

ORDER
AND NOW this 21st day of July, 1997, for the reasons stated
in this court's nmenorandum of July 21, 1997,
| T 1S ORDERED: The post-trial notions of Defendant Nati onal
Li berty Corporation for judgnent as a matter of law, or in the
alternative for a newtrial, or in the alternative for a

remttitur of the damages award, are deni ed.

RAYMOND J. BRODERI CK, J.
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