IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OPTOPI CS LABORATORI ES CORP. and ClVIL ACTI ON
NUTRAMAX PRODUCTS, | NC. :

V.
FRANK C. NI CHOLAS, et al. : NO. 96- 8169
Newconer, J. July , 1997

MEMORANDUM

Presently beforethis Court areplaintiffs' brief setting

forth why their fraud claimis not arbitrable, and defendants'

menor andum of | aw regarding the arbitrability of count II1l of the
plaintiffs' conplaint. For the reasons that follow this Court
orders that Count 111l of plaintiffs' conplaint shall be arbitrated
in the sanme arbitration proceeding as Counts | and Il of

plaintiff's conplaint.

| . | nt r oducti on

The narrow i ssue presently before this Court is whether
Count I1l of plaintiffs' conplaint — the fraud count — is
arbitrable pursuant to the arbitration provision contained in a
nmer ger agreenent to which the parties are signatories. Inorder to
addr ess knowl edgeably the i ssue rai sed by thi s instant controversy,
sone under st andi ng of the factual and procedural background of this
case i s required.

On June 7, 1993, Nutramax Acquisition Corporation
(" Surviving Cor poration") acqui red Opt opi cs Laboratories

Corporation ("Optopics") pursuant to a 103-page nerger agreenent



dated March 2, 1993 ("Merger Agreenment").! In exchange for their
controlling shares of Optopics, defendants Frank C. Ni chol as,
Jeffrey H Nicholas, Scott H N chol as, Peter K. N chol as and Lil ex
Partners ("Lilex") received shares of stock in Surviving
Corporation's parent conpany, Nutramax Products, Inc. ("Nutranmax
Products").? Twenty five percent of defendants' proceeds fromthe
sale were placed in escrow to be dispersed to themin schedul ed
installments following the closing. See Merger Agreenent § 4(d).

The Merger Agreenent contenplated a period of tine
bet ween si gni ng and cl osing, not only to permt the parties to take
the steps necessary to effectuate the transaction, but also to
permt NutraMax time to investigate Qptopics's affairs "in order to
verify the accuracy and the conpliance of Optopics wth the
provisions of this Agreenent.” 1d. 8 11. If it was "dissatisfied"
with the results, Nutramax had the absolute right toterm nate the
Merger Agreenment. [d. Nutramax's right of investigation did not
limt the effect of any representation, warranty, or obligation
def endants made in the Merger Agreenent. [d.

As sell ers of a goi ng business, defendants made nunerous
representati ons and warranti es concerni ng al nost every concei vabl e
aspect of Optopics's business. |d. 8 6. The representations and

warranties are contained in thirty-six subsections, many of which

'Opt opi cs nerged with and into Surviving Corporation, at
which tinme Optopics ceased to exist. Surviving Corporation
continued its corporate existence but changed its nanme to
Opt opi cs Laboratories Corporation.

’The Court refers to Surviving Corporation and Nutramax
coll ectively as Nutranax.



contai n nunerous sub-parts. These representations and warranties
did not nerge into the conveyance docunents at cl osing but rather
survived for the shorter of three years or the applicable statute
of limtations (except for six specific warranties which survive
Without limtation). See id. 8§ 21. Because defendants woul d
continue to operate the business between the Merger Agreenent's
signing and closing, the Merger Agreenent contained nunerous
covenants by defendants to assure that the business Nutramax
purchased in March woul d be the sane busi ness conveyed in June.

In § 13(a) of the Merger Agreenent, defendants agreed to
indermmi fy and hold Nutramax harm ess "from against, for and in
respect of any and all damages (ot her than consequential damages,
including but not limted to |lost profits), |osses, obligations,
liabilities, clainms, lawsuits [uninsured] . . . suffered, sustained
incurred or required to be paid" by Nutramax after the cl osing "by
reason or in connection with, or arising out of" six different
events. 1d. § 13(a)(i)-(iti). The first three events include any
m srepresentation or breach of warranty nmade "in or pursuant to"
t he Merger Agreenent, any breach of any covenants to be perforned
by defendants prior to closing, and a broad provision covering
clains, debts, liabilities, or obligations not properly disclosed
in the Merger Agreenent. Id. 8§ 13(a)(i)-(iii). Li ke the
representations and warranties thenselves, the indemification
obligation survives the closing. 1d. 8 13(h).

The Merger Agreenent establishes the nmechanics of

resolving indemity disputes and providing for paynent of valid
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claims. See id. § 13(e)-(f). Subsection (f) provides that the
i ndemmitor "shall pay"” the anount of such clainms in cash or by
certified check. |f such paynent is not made as required, Nutramax
can set off the anobunt of the claimagainst defendants' stock in
escrow, and the escrow agent may sell the shares to raise the
necessary cash. If the proceeds fromthe escrowprove i nsufficient
to satisfy the claim "Nutramax shall have the right to pursue any
and all other renedies available to it." Id. 8§ 13(e). | f
def endants choose to contest such a set-off, they nust serve a
"Contest Notice" withinfifteen days, and an arbitration to be held
in Philadel phia will settle the "contested set-off." 1d. Section
13 also sets forth the procedures to govern the selection of
arbitrators and makes their determnation "final, binding and
conclusive.” [d. 8§ 13(e)(iii).

By letter dated June 27, 1994, Nutramax's counsel and
drafter of the Merger Agreenent, Eugene M Schloss, Jr., Esq.,
formally informed defendants that plaintiffs were asserting an
i ndemmi fication clai mpursuant to 8 13 of the Merger Agreenent and
that they intended to set off agai nst defendants' renaini ng shares

in escrow. Schl oss alleged that defendants m srepresented the

fol | ow ng:
1. Optopic's ability to sell sixteen-ounce bottles of saline
sol uti on;

2. Optopic's ability to sell Naphoptic-A (a generic
prescription product);

3. The availability of 38mm caps for sixteen- and thirty-
t wo- ounce bottles of eye wash;

4, Al |l eged patent infringenment pertaining to hypotonic
| ubricating eye drops;

5. The existence of workers' conpensation clains; and
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6. A pre-acquisition | oss of custoners.
By | etter dated July 8, 1994, defendant Jeffrey Ni chol as, on behal f
of all defendants, formally contested plaintiffs' indemification
claim Inthis letter, N cholas nmade it clear that he considered
the asserted clains to be arbitrable:

Pl ease advi se as to whet her you agree that your June 27, 1994
letter constitutes a notice under Section 13(d) of the
Agreenent. As | read it, the intent of Section 13(d) is to
not conduct the arbitration until after the indemification
claim has been allowed to take shape, and on this
understanding I am not at this tinme asserting a "contest
notice" under Section 13(c). |If, however, you disagree with
my reading of the intent of Section 13(d), then please
consider this letter to be a "contest notice."

Optopics Laboratories Corp. v. Nicholas, Cv. Action No. 96-2271,

at 5 (D.N. J. Decenber 4, 1996) (Ilrenas, J.).

Subsequent letters from Schloss to defendants indicate
that plaintiffs thenselves believed that this mtter was
arbitrable. On August 4, 1994, aletter fromSchl oss conceded t hat
Ni chol as' earlier letter could be consi dered a contest notice under
8 13(e) of the Merger Agreenent. 1d. at 5. Approximately two
weeks | ater, Schloss wote Nicholas again, suggesting an am cabl e

settlement "without the need to progress immediately into

arbitration.” 1d. Alnpst one year |ater, correspondence from
Ni chol as to Schloss still reflected his belief —uncontroverted —
that the disputes were arbitrable. |1d.

Despite their stated desire to resolve this matter
amcably, plaintiffs refused to provide certain informtion
request ed by defendants, resisted arbitration, and eventual ly filed

suit in the District of New Jersey seeking a judicial, not
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arbitral, resolution of the clains which they had al ready stated to
be arbitrable. This case was assigned to the Honorabl e Joseph E.
| renas.

As noted by Judge Irenas, it appears that plaintiffs
structured its conplaint to facilitate its argunent against
arbitration. The "Factual Background" section of plaintiffs'
Conpl aint, which is conprised of sixty-eight paragraphs, repeats
five of the six clains set forth in the original demand | etter of
June 27, 1994,%® and includes the background of the dispute
concerning the GW litigation.® "Count [One]—ndemification"
starts on page twenty-four of the conplaint and nerely i ncorporates
par agr aphs one through eighty-seven, while the third count for
fraud sinply incorporates paragraphs one through ninety-two of the
conpl ai nt . While counts one and two contain no real factual

al | egations, except by reference tothe earlier Factual Background,

Plaintiffs' conplaint onmits the second all eged
m srepresentation, relating to Naphoptic-A, but al nost verbatim
repeats the first and third through sixth all eged
m srepresentations.

“The GWP Litigation is the focus of Count IV of plaintiffs'
conpl ai nt —the declaratory judgnent count. Briefly, the GW
Litigation involved Optopics and GW Systens, Inc. anong others.
This litigation concluded with a settlenent in which the
Surviving Corporation received $477,601. 89 after reduction for
litigation expenses. The favorable settlenent triggers 8 5A of
the Merger Agreenent, obligating plaintiffs to i ssue defendants
addi ti onal shares of Nutramax Products. Because plaintiffs and
def endants have been unable to agree as to the nunber of shares
t hat defendants shoul d receive pursuant to 8 5A, plaintiffs have
asked the Court to determ ne the proper neaning of 8 5A. The
parties agree, and the Court concurs, that Count 1V of
plaintiffs'" conplaint does not come within the scope of the
Merger Agreenent's arbitration provision.
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count three repeats the sane five factual clains but changes the
| anguage to neet the el enents of fraud. Defendants have filed an
answer which contains counterclainms for breach of contract and
unj ust enrichnment, or inthe alternative, reformati on of the Merger
Agr eenent .

On Septenber 25, 1996, defendants filed a notion to
conpel arbitration on the first three counts and to stay them
pending the conpletion of arbitration. In response, plaintiffs
argued that their clains fell outside the ternms of the Merger
Agreenent, and thus opposed defendants' notion to conpel.

On Decenber 4, 1996, Judge Irenas ruled that plaintiffs'
first two counts cane within the scope of the Merger Agreenent's
arbitration clause and stayed them pending the outcone of that
arbitration. Wth respect to the fraud count, Judge Irenas stated
that "the Court cannot with certainty determ ne whether the scope
of this <claim exceeds that which the parties agreed was
arbitrable.” 1n addition, Judge Irenas noted that although "it is
tenpting to sinply rule that the third count is arbitrable,” he
would stay the third count as well because "[t]he doctrines of
i ssue and clai mpreclusion wll probably resolve all or nost of the
fraud claim and the Court will be spared the spectacl e of parallel
proceedi ngs determning simlar issues." However, because that
District Court |acked the authority to conpel arbitration in the
contractually chosen forum of Philadel phia, Judge Irenas
transferred this case to the Eastern District of Pennsylvania

pursuant to 28 U.S.C. 8§ 1404(a).



Upon transfer to this district, the parties agreed to
refer Counts | and Il of plaintiffs' conplaint to arbitration
whi ch, in the face of Judge Irenas' order, was the only alternative
avail able to the parties. Count Ill remains before this Court, but
is presently stayed. Count IV, as well as defendants'
counterclains, also remains before this Court. Wth respect to
Count |V and defendants' counterclains, plaintiffs noved for
summary judgenent, which this Court denied by Order dated May 9,
1997.

On May 21, 1997, this Court held a final pretrial
conference inthis case.®> At this conference, the Court raised the
i ssue as to whether plaintiffs' fraud clai mwas arbitrable, noting
t hat Judge Irenas, in his Decenber 4, 1996 order, had not resol ved
the issue of arbitrability with respect to Count Il11. Defendants
essentially argued that Count 1l was arbitrable for the reasons
set forthinits notionto conpel arbitration. Although plaintiffs
professed their desire to have this case decided in one forum
plaintiffs insisted that their fraud count was not arbitrable, and
as such, the fraud count should remain in this judicial forum

despite the fact that many of the sanme factual and |egal issues

>This conference was held for the purposes of (1) exhausting
all possibilities of settlenent and (2) scheduling a trial date
if a settlenent was not reached. Wth respect to the scheduling
of trial in this matter, the Court recognizes that there wll
actually have to be two separate trials in this case. There
woul d be a non-jury trial for the declaratory judgnent count and
def endants' counterclainms and a jury trial for the fraud count.
The Court wll only have to hold a non-jury trial on Count |V and
def endants' counterclainms if the fraud count is referred to
arbitration



were going to be decided in arbitration. Because the parties could
not agree, once again, as to the arbitrability of the fraud count,
this Court ordered the parties to submt briefs in support of their
respective positions as to the arbitrability of plaintiffs' fraud
count. Presently before the Court are the parties' briefs, and
thus the issue of the arbitrability of plaintiffs' fraud count is
ri pe for adjudication.

1. Di scussi on

The Federal Arbitration Act ("FAA"), 9 U S.C. 8§ 1-16,
applies to arbitration provisions in any contract that i s in anyway
connected to interstate conmerce. See 9 U S C § 2; see also

Cawford v. West Jersey Health Sys., 847 F. Supp. 1232, 1240

(D.N.J. 1994) (requiring only the "slightest nexus wth interstate
comrer ce"). As Judge lrenas has already concluded, the Merger
Agreenent "easily satisfies" thisrequirenent; thus this Court wll
not revisit this issue, nor should it under the "l aw of the case"
doctrine. As such, the FAAand its attendant principles guidethis
Court in its determ nation of the arbitrability of Count I11.
Section 4 of the Arbitration Act enables a litigant to
i nvoke the authority of a federal district court in order to force
areluctant party to arbitrate a dispute. See 9 U S.C. §8 4. More
specifically, 8 4 requires a federal district court to hear an
action brought by "[a] party aggrieved by the alleged failure,
neglect, or refusal of another to arbitrate under a witten
agreenent for arbitration.” Section 4 further directs the district

court to order areluctant party to arbitrate if, after hearing the
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parties, it is "satisfied that the nmaking of the agreenent for
arbitration or the failure to conply therewith is not in issue.”
Section 4 continues, however, that "[i]f the making of the
arbitration or the failure, neglect, or refusal to performthe sane
be in issue, the court shall proceed summarily to the trial
t hereof . "

"An 'issue' requiring resolution by the district court
arises under 8 4 only when the party refusing to arbitrate contends
that the dispute is not one that the parties agreed to arbitrate.”

Pai neWebber Inc. v. Hartmann, 921 F. 2d 507, 511 (3d Gr. 1990). As

the Third Crcuit has noted, "no party can be forced to arbitrate
unl ess that party has entered into an agreenent to do so." |d.

(citing AT&T Technol ogi es v. Communi cati ons Workers of Anerica, 475

U S 643, 648, 106 S. C. 1415, 1418, 89 L. Ed. 2d 648 (1986);
United Steelworkers v. Warrior & Gul f Navigation Co., 363 U. S. 574,

582, 80 S. O. 1347, 1352, 4 L. Ed. 2d 1409 (1960); Morristown

Daily Record v. G aphic Comuni cations Union, Local 8N, 832 F.2d

31, 33 (3d Gr. 1987)). Thus, before requiring an unwlling party
to arbitrate, the court nust "engage inalimted reviewto ensure
that the dispute is arbitrable—+.e., that a valid agreenent to
arbitrate exists and that the specific dispute falls within the
substantive scope of that agreenment." 1d. (citations omtted).

If this Court determnes that the dispute falls wthin the
subst anti ve scope of the agreenent, it nust stay arbitrabl e counts,
see 9 US C 8§ 3, and "refer the matter to arbitration w thout

considering the nerits of the dispute.” PaineWbber, 921 F.2d at
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511.

In making this determination, a federal district court
must proceed under a "presunption of arbitrability in the sense
that '[a]n order to arbitrate the particular grievance shoul d not
be denied unless it may be said with positive assurance that the
arbitration clause is not susceptible of an interpretation that

covers the asserted dispute.™ AT&T Techs., 475 U S. at 650

(quoting Steelworkers, 363 U S. at 582-83, 80 S. Ct. at 1353)).

Nonet hel ess, where an arbitration clause is |imted in its
substantive scope, courts should not allow "'the federal policy
favoring arbitration . . . to override the will of the parties by
giving the arbitration clause greater coverage than the parties

intended.'" Pai neWbber, 921 F.2d at 513 (quoting National R R

Passenger Corp. v. Boston & Maine Corp., 850 F.2d 756, 760-61 (D. C.
Cr. 1988)).

In this case, the parties sinply do not contest that a
valid agreenent to arbitrate exists between them Therefore, the
sole issue before this Court is whether it can be said wth
"positive assurance" that the instant dispute falls outside the
substanti ve scope of the agreenent. Def endants argue that the
underlying factual allegations of plaintiffs' fraud count fall
squarely wthin the substantive scope of the agreenent to
arbitrate. Plaintiffs rejoin that the arbitration clause in the
Merger Agreenent is extrenely [imted in scope, andits fraud count
sinply does not fall withinits reach. Wile the Court agrees with

plaintiffs that the arbitration clause in the nerger agreenent is
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limted, the Court cannot state with "positive assurance" that the
instant dispute with respect to Count Ill falls outside the
subst antive scope of the agreenent.

It is axiomatic that "[l]i ke any contract, an agreenent
to arbitrate may be [imted in its substantive scope in an al nost
infinite variety of ways." [d. at 511. For exanple, there can be

limtations on the parties and types of clainms covered by the

agreenent. Moreover, the parties my place economc or
geographical limtations ontheir obligationto arbitrate. 1d. In
this case, the arbitration clauseis, by its own terns, limted to

speci fic and narrow y-defined di sputes. As noted above, the Merger
Agreenent contains an indemification provision whereby the
defendants agreed to indemify plaintiffs upon the happeni ng of
certain events. Id. 8 13(a)(i)-(iii). Some of these events
i nclude any m srepresentation or breach of warranty made "in or
pursuant to" the Merger Agreenent, any breach of any covenants to
be perfornmed by defendants prior to closing, and a broad provision
covering clains, debts, liabilities, or obligations not properly
di sclosed in the Merger Agreenent. 1d. 8 13(a)(i)-(iitl).
Subsection (f) of the i ndemification provision provides
that the indemitor "shall pay" the anount of such clains in cash
or by certified check. |[|f such paynent is not nade as required,
plaintiffs can set off the anmount of the cl ai magai nst defendants'
stock in escrow, and the escrow agent nmay sell the shares to raise
t he necessary cash. |f defendants choose to contest such a set-

of f, they nust serve a "Contest Notice" within fifteen days, and an
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arbitration to be held in Philadelphia will settle the "contested
set-off." 1d. Section 13 also sets forth the procedures to govern
t he sel ection of arbitrators and nmakes their determ nation "final,
bi ndi ng and conclusive.” 1d. 8 13(e)(iii). |If the proceeds from
the escrowprove insufficient tosatisfy the claim "Nutramax shal
have the right to pursue any and all other renedies available to
it." 1d. § 13(e).

In sum the arbitration clause in this case only covers
di sput es under the foll ow ng set of circunstances: (1) Nutramax has
aright toindemification under 8 13 for the particular event; (2)
Nut ramax gives defendants witten notice of its indemification
claim (3) by witten notice, Nutramax elects to satisfy its
indemification claimvia set-off; and (4) plaintiffs choose to
contest the set-off by serving a "Contest Notice" on plaintiffs
within fifteen days of plaintiffs' notice to set-off. If all of
t hese requirenents are satisfied, then an arbitration hearing w |
be held in Phil adel phia to settle the "contested set-off."® Thus,
al though the arbitration clause is |limted in scope, it wll and
should apply when the requirenents to arbitrate have been

sati sfied.

® To the extent that there shall be insufficient such suns
avail able [via set-off] to conpensate Nutramax fully for any
indemification to which it may be entitled, Nutramax shall have
the right to pursue any and all other renedies available to it
agai nst Control ling Sharehol ders.” Merger Agreenent 8 13(e). By
t he | anguage of this provision, it is evident that Nutramax
cannot pursue these additional renedies until after the
arbitrators determ ne whether there are sufficient suns avail abl e
to satisfy plaintiffs' claimvia set-off, assum ng that
plaintiffs are entitled to set-off at all.
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Wth respect to the first two counts of plaintiffs'
conpl aint, Judge Irenas has already determned that the clains
asserted therein are arbitrable because the above-nentioned
requirenents were satisfied wwth respect to these counts. Judge
Irenas noted that the "plaintiffs' first count islittle different
fromtheir formal notice of intent to set-off . . . which both
defendants and plaintiffs' corporate counsel understood to
inplicate the arbitration provisions . . . ." Additionally, Judge
Irenas found that the "second count for breach of contract is
i kew se arbitrable. Not only is this claim based on the sane
facts as the first count, but an inaccuracy of a warranty or
representation known to sellers is clearly a breach of contract."
| ndeed, the core of Count Il of plaintiffs' conplaint is that
def endant s made certai n m srepresentati ons and breached warranti es
and covenants; these are all clains which specifically fall within
t he scope of the indemification provision. See Merger Agreenent
8§ 13(a)(i). Since Nutramax specifically elected to satisfy these
claims by set-off, provided witten notice to defendants, and
defendants contested plaintiffs' right to set-off, the clains
contained in Count Il were correctly found to be arbitrable by

Judge Irenas. Judge Irenas, however, did not determ ne whether

Count 11l was arbitrable but rather stayed it pendi ng the outcone
of the arbitration. The Court wll now resolve this question.
As nentioned above, "[a]n order to arbitrate the

particul ar grievance should not be denied unless it may be said

with positive assurance that the arbitration clause is not
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susceptible of aninterpretation that covers the asserted di spute.”

AT&T Techs., 475 U. S. at 650 (quoting Steelworkers, 363 U S. at

582-83, 80 S. Ct. at 1353)). Because the Court cannot state with
"positive assurance"” that the arbitration cl ause i s not susceptible
of an interpretation that covers the asserted dispute, the Court
orders that Count |1l shall be arbitrated in the same arbitration
proceeding as Counts | and Il of plaintiffs' conplaint.

In making its determnation as to whether a claimis
arbitrable, the Court's "focus is on the 'factual allegations in
the conplaint rather than the | egal causes of action asserted.'"

Genesco, Inc. v. T. Kakiuchi & Co., 815 F.2d 840, 846 (2d Cr.

1987) . "If the allegations of the conplaint involve matters
covered by the parties' underlying agreenent, the clains nust be
arbitrated, regardl ess of thelegal |abels ascribedtothe clains.”

ld. (citing Mtsubishi Mtors Corp. v. Soler Chrysler-Plynouth,

Inc., 473 U.S. 614, 627, 105 S. . 3346, 3354, 87 L. Ed. 2d 444
(1985)). The Third Circuit has opined: "So | ong as the appellant's
claim of arbitrability [is] plausible, interpretation of the

contract should [be] passed on to the arbitrator.” Sharon Stee

Corp. v. Jewell Coal and Coke Co., 735 F.2d 775, 778 (3d Cir.

1984) .

The underlying factual allegations of Count Il1, although
cast in the nonmenclature of fraud, identically mrror the factua
al l egations of the first and second counts, which nerely parrot the
| anguage of 8§ 13(d) of the Merger Agreenent. Moreover, the five

al | eged m srepresentations that formthe basis of plaintiffs' fraud

15



count are five of the six m srepresentations upon which plaintiffs’
counsel originally clained the right to indemification. Based
solely on the factual allegations contained in Count I11, the Court
believes that plaintiffs' fraud claimfalls squarely within the
scope of the arbitration clause. To begin, subsection (a)(i)
specifically provides for indemification for m srepresentations
made by def endants in or pursuant to the Merger Agreenent; the five
m srepresentations alleged by plaintiffs in Count 11l fall within
t hi s broad | anguage of subsection (a)(i). Additionally, plaintiffs
provi ded def endants with notice of their electionto set-off, which
def endants pronptly contested. Thus, it is evident that these
m srepresentations are subject to the arbitration provision in 8
13.

However, in an attenpt to avoid arbitration of its fraud
claim presumably to further sonme untold litigation strategy,
plaintiffs have set forth boilerplate allegations of scienter and
reliance, styling Count I1Il as a fraud claim Plaintiffs then
argue that Count Ill is not subject to arbitration because the
arbitration clause was created to cover only those cl ai ns which are
based on contractual indemification, not clainms based on conmon
| aw fraud. Plaintiffs' interpretation of 8 13 would seem to
frustrate the purposes for having an arbitration provision in the
Mer ger Agreenent.

Under plaintiffs' interpretation of 8 13, plaintiffs
woul d be able to proceed sinultaneously in tw separate foruns on

the sane clainms. The first avenue would allowplaintiffs to assert
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clains of msrepresentation under the indemnification provision
upon which they could exercise the right to set-off with the
possibility that they my have to submt these clains to
arbitration. The second avenue would allow plaintiffs to
simul taneously bring a fraud claim in any court of conpetent
jurisdiction based on the very sane representations that are being
contested in arbitration. The Court submts that this
interpretation of 8 13 sinply does not nake sense.

| nstead, one could plausibly interpret 8 13 to require
the parties to arbitrate all clains of m srepresentation that are
the subject of a contested set-off. It appears that 8 13 of the
Mer ger Agreenent |ays out a quick and rel atively i nexpensive et hod
of deciding whether plaintiffs are entitled to set-off, and if so,
whet her the escrowed shares are sufficient to satisfy plaintiffs
indemi fication clains. Although 8 13 does not explicitly state
that plaintiffs can never bring a judicial action to satisfy its
indermification clains,’” the |anguage of § 13 provides that a
"contested set-off" bereferred to arbitration, and "to the extent
that there shall be insufficient such suns avail abl e to conpensate
Nutramax fully for any i ndemmification to whichit may be entitl ed,
Nut ramax shal |l have the right to pursue any and all other renedies
available to it against controlling shareholders.” See § 13(e).

Al t hough Nutramax clearly has the "right to pursue any and all

‘I'ndeed, if plaintiffs do not seek to set-off against
def endants' escrowed shares, they can i mmedi ately seek judici al
resolution of their clains.
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other renmedies available to it against” plaintiffs, which would
presumably include a civil lawsuit, Nutramax cannot pursue these
remedies until the contested set-off is settled in arbitration.
Thus, at a mninmum it would appear that plaintiffs' fraud claim
has been filed prematurely because the parties do not know yet know
whet her the set-off will provide Nutramax with sufficient suns to
conpensate Nutramax fully for any indemification to which it may
be entitl ed.

However, beyond whether plaintiffs' fraud claim is
premature, the Court finds that a reasonable interpretation of § 13
supports the conclusion that the parties specifically agreed to
arbitrate the underlying allegations of plaintiffs' fraud count.
As st at ed above, the five m srepresentations which formthe factua
basis of the fraud count are covered by 8§ 13(a)(i) and have becone
t he subj ect of a contested set-off, and thus arbitrabl e pursuant to
8 13(e). Although 8 13(a)(1) does not specifically state that the
| egal claim of fraud can be arbitrated, it does state that any
m srepresentation made i n or pursuant to the Merger Agreenent does
provide a basis for an indemification claim A reasonabl e
interpretation on why 8 13(a) does not specifically state that a
fraud claim can provide a ground for indemification is that 8§
13(a) (i) specifically elimnates any requirement that the
m srepresentation be made wth knowl edge of its falsity, thus
elimnating a necessary elenent of fraud. |In effect, the parties
created a provision whereby Nutramax coul d recover for any damages

caused by m srepresentati ons made by defendants w thout having to
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prove that the defendants commtted fraud.

Section 13 is thus susceptibletotheinterpretation that
the parties intended that all clains based on m srepresentations
would come within the anbit of § 13(a)(i), which specifically
excl udes any requirenent to prove knowl edge of the falsity of the
m srepresentation, thus specifically excluding the need to prove
fraud. Al though subsection (a)(i) would not requirethe plaintiffs
to specifically prove all of the elenents of fraud to succeed on
their indemification claimin arbitration, the Court finds that §
13 is susceptible to the interpretation that the parties intended
torefer all contested set-off clains based on m srepresentations
— whet her or not these clains sound in fraud —to arbitration.
Thus, the Court concludes that any fraud claimthat is brought by
plaintiffs based on the sane m srepresentations which form the
basis of its indemification claim and are the subject of a
contested set-off nust be referred to arbitration.

I11. Concl usion

Accordingly, for the foregoi ng reasons, the Court orders

that Count 1l of plaintiffs' conplaint shall be arbitrated in the
sanme arbitration proceeding as Counts | and Il of plaintiff's
conpl ai nt .

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OPTOPI CS LABORATORI ES CORP. and : ClViL ACTI ON
NUTRAMAX PRODUCTS, | NC. :
V.
FRANK C. NI CHOLAS, et al. : NO. 96- 8169
ORDER
AND NOW this day of July, 1997, upon consideration

of plaintiffs' Brief Setting Forth Way Their Fraud Claimis not

Arbitrable, and defendants' Menorandum of |aw Regarding the

Arbitrability of Count IIl of Plaintiffs' Conplaint, it is hereby
ORDERED t hat Count |1l of plaintiffs' conplaint shall be arbitrated
in the sane arbitration proceeding as Counts | and 1l of

plaintiff's conplaint.
AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



