IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOANNE FEDERI Cl . CaVIL ACTION
V.

| RA EPSTEIN, M D. and :
M CHAEL POLNEROW D. O : NO  96-304

VEMORANDUM AND ORDER

VanARTSDALEN, S.J. July 10, 1997

Plaintiff filed this nedical mal practice action agai nst
various physicians and nedical providers. Plaintiff settled the
action agai nst co-defendants Dr. Robert Hally and Thomas
Jefferson University Hospital on a joint tort feasor rel ease.
Anot her defendant, Dr. Gavin, was dism ssed for |ack of personal
jurisdiction. Trial has been scheduled to comrence on July 21
1997 on the clains against the two remai ni ng defendants, Dr.
Epstein and Dr. Pol nerow. They have filed cross-clains agai nst
Dr. Hally and Thomas Jefferson University Hospital

Plaintiff clainms profound bilateral hearing |oss
resulting frominproper and excessive use of the drug neonycin
that had initially been prescribed by Dr. Hally to whomplaintiff
had been referred by her treating nephrologists, Dr. Epstein and
Dr. Pol nerow of the WIm ngton Kidney Center. In or around
Decenber, 1993 or early January, 1994, plaintiff conplained to
her treating nephrol ogi sts of ear problenms and troubl e hearing.
She was referred by themto Dr.Inber with whom she consulted on

January 19, 1994. She was apparently then advised for the first



time that her hearing problens were probably caused by the use of
neonycin. She filed this action on January 16, 1996.

Dr. Epstein and Dr. Pol nerow have noved for sunmary
j udgnent contending: (1) plaintiff's action is barred by the
statute of Iimtations; (2) the Del aware Heal thcare Ml practice
Act, 18 Del. Laws, 86801-6865 bars the action; (3) there is
i nsufficient evidence of a breach of duty to allowa jury to
render a verdict in plaintiff's favor.

The parties agree that Pennsylvania's two-year statute
of limtations applies, 42 Pa. C. S. A 85524(2), and that
Pennsyl vani a has adopted the "discovery rule” to toll the period

of limtations. |In Bohus v. Beloff, 950 F.2d 919-924 (3rd Gr.

1991), the Court of Appeals stated: "under the nost recent
restatenent of the discovery rule, the statute of limtations
begins to run as soon as 'the plaintiff knows, or reasonably
shoul d know, 1) that he has been injured and 2) that his injury

has been caused by another party's conduct'", citing Cathcart v.

Keene Indus. Insulation, 471 A 2d 493 (Pa. Super. 1984).

Al t hough plaintiff may have been aware of a hearing | oss nore
than two years prior to the filing of this action, there is no
evi dence that she knew, or by exercise of reasonable diligence
could or should have known, prior to January 19, 1994, that her
hearing | oss was caused by continuing use of prescribed
medi ci nes.

The exact nedical cause of the injury need not be

known, Bohus, id., i.e. that her hearing | oss was caused by




excessi ve and/ or prolonged use of the prescribed drug neomycin.
Certainly however, before the limtation period would commence to
run against plaintiff's clains she had to know or have reason to
know t hat her hearing problemwas nore than the tenporary result
of some mnor infection or cold or simlar comon nal ady that
frequently occurs to many people. Wen she conpl ai ned of her
hearing problemto the defendant doctors, they sinply referred
her to Dr. Inber, a hearing specialist, and apparently expressed
to her no opinion as to possible causes. Certainly, she had no
reason to know the cause of her hearing loss, or that it was
caused "by another party's conduct", irrespective of whether it
was the result of negligent treatnent, until after she consulted
with Dr. Inber on January 19, 1994. Although she may have waited
several weeks before she nmet with Dr. Inber, this clearly cannot
be held to be to be a lack of due diligence’, especially since
there is no evidence that she was advised to nake the appoi nt nent
as qui ckly as possi bl e.

In any event, even if it could be disputed as to when
plaintiff knew, or in the exercise of reasonable diligence should
have known, that her hearing | oss was caused by use of the
prescribed drug (as opposed to a cold, flue, respiratory or other

illness), this would involve factual issues that would require a

'Although | don't consider it inportant, certainly it is
wel | known that, absent some energency situation, a patient
frequently has to wait several weeks, or nore, before being able
to consult with a nedical specialist to whom such patient is
referred by anot her doctor



jury determnation. Colonna v. Rice, 664 A 2d 979, 980 (Pa.

Super. 1995).

Dr. Epstein and Dr. Pol nerow practiced nedicine in
Del aware and they treated and provided services to plaintiff
exclusively within the state of Del aware. The Del anare
Heal t hcare Mal practice Act, 18 Del. Laws 886801- 6865 provides
that the State Superior Court of Del aware "shall have excl usive
jurisdiction of civil actions alleging healthcare mal practice”
and that "any party shall have the right to convene a mal practice
revi ew panel as herein provided by filing a demand therefore with
the Prothonotary”. 18 Del. Laws, 86802. Section 6814 of the
statute provides for the convening of a mal practice revi ew pane
"upon request of a Federal District Court Judge sitting in a
civil action in the District of Delaware alleging mal practice in
the manner instructed by the said federal court” that shall be as
consi stent as possible with the state procedure detailed in the
statute. There is no provision for convening or utilizing a
mal practice review panel in any civil action filed in states
other than Del aware or in federal district courts other than the
District of Delaware. Thus, it is very doubtful that there is
any avail abl e procedure for utilizing a mal practice revi ew panel,
as provided in the statute, in cases filed in this district.

In addition, although the defendants noted the statute
as an affirmative defense in their answer to the conplaint, they
have never filed any notion or request before nme, or sought by

any procedure, to convene a mnal practice review panel or to avai

4



t hensel ves of the provisions of the statute in any way, nor have
they ever filed a demand or a claimof right to have such a pane
convened. They sinply contend that this action is barred. The
statute does not mandate the convening of a panel in every case,
only that "any party shall have the right to convene" a pane
upon filing a demand with the prothonotary, which was never done
or attenpted to be done in this case. | further note that there
has been no notion to transfer the action to the District of

Del aware pursuant to 28 U. S.C. 81404(a) that m ght conceivably
have been available. Finally, even where a review panel is
convened and files a report, it is subject to state court
judicial review Apparently, the case would still be subject to

trial by jury. The opinion reached by the review panel would be

prima facia, but not conclusive evidence, pursuant to 86812 of
the statute. | conclude that the Del aware Ml practice Act does
not bar this action or preclude proceeding to trial as schedul ed.
The final basis for claimng entitlement for summary
judgnent is that there is insufficient evidence of a breach of
duty. This is clearly a disputed issue of material fact. Expert
w tnesses for both plaintiff and defendants have submtted
reports opining as to the degree of care that should have been
provi ded by the defendant doctors to the plaintiff and whether or
not they breached that duty. Merely because Dr. Hally initially
prescri bed the nedici ne does not preclude, as a matter of |aw,
hol di ng other treating and consulting physicians liable in

negligence for the continuing use of the drug, especially since
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Dr. Epstein and Dr. Pol nerow were plaintiff's continuing treating
nephr ol ogi st s.

Al t hough not raised in the summary judgnent notion, in
the pretrial nmenorandum fil ed, defendants contend that New Jersey
law, the state of plaintiff's residence, rather than Pennsylvania
or Delaware | aw should control as to the nmeasure of damages.

Under New Jersey | aw apparently any danmages nust be reduced by

t he anmount of insurance paynents and receipts fromall other
"coll ateral sources". There should be no dispute of fact as to
what, if any, collateral source paynents were received by
plaintiff. The jury could determ ne what the total damages are
and, if it is later determned that collateral sources receipts
shoul d be deducted fromthe recovery, the judgnment could be

nol ded to account for such receipts. Since this issue has not
been fully briefed, I will not rule on it at this tinme, although
it is ny offhand view that the |aw of the place where the

def endants perforned their services should be the | aw applicable
as to the measure of damages. The notion for sunmary j udgnent

wi Il be denied.



