IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHANO E. LEW S : ClVIL ACTI ON
V.

SHERATON SOCI ETY HI LL and :
PRU CARE HMO : NO. 96- 7936

VEMORANDUM AND ORDER

HUTTON, J. July 10, 1997

Presently before this Court are Defendants Sheraton
Society H Il and Pru Care HMJO s respective Mitions to Dismss the
Plaintiff's Amended Conplaint, and the Plaintiff's Response

t her et o.

| . BACKGROUND

After frequent absences from his job, the plaintiff,
Stephano E. Lewis, an admitted drug abuser, entered into an
agreement with defendant, Sheraton Society Hill ("Sheraton") in
November, 1995, i n which Sheraton prom sed hi mconti nued enpl oynent
i n exchange for his pronise to, inter alia, successfully conplete
a drug treatnent program and cease all attendance problens. The
def endants contend that he lost his job there in January, 1996,
after failing to both successfully conplete an intensive out-
patient drug treatment programand resol ve his attendance probl ens.
The plaintiff argues that the defendants are |iable because they
wrongfully denied his request for in-patient treatnment for his

subst ance abuse problens. Accordingly, in his Anmended Conpl ai nt,



the plaintiff asserts nine causes of action agai nst the defendants
under Pennsyl vania common | aw, the Rehabilitation Act of 1973, as
anended, 29 U S.C 8§ 701 et seq., and the Anericans wth
Disabilities Act ("ADA"), as anmended, 42 U S. C. 8§ 12181 et seq.

The defendants now nove this Court to dismss all nine counts of

the plaintiff's Anmended Conpl ai nt.

1. DI SCUSS| ON

A. Standard for Di sm ssal

When considering a notion to disniss under Rule 12(b) (6)*
of the Federal Rules of Civil Procedure, this Court shall take all
al l egations contained inthe conplaint as true and construe themin

the |ight nost favorable to the Plaintiff. H.J. Inc. v. Northwest

Bell Tel. Co., 492 U.S. 229, 249-50 (1989); Markowitz v. Northeast

Land Co., 906 F.2d 100, 103 (3d G r. 1990). The conplaint shall
only be dismssed if ""it is clear that no relief could be granted
under any set of facts that could be proved consistent with the

allegations.'"™ Northwest Bell, 492 U.S. at 249-50 (quoting Hi shon

v. King & Spalding, 467 U.S. 69, 73 (1984)).

B. Preempti on Under ERI SA of State Law C ai ns

The defendants contend that the state |aw clainms of

Breach of Contract (Count |1V), Breach of Inplied Contract (Count

1. Rule12(b)(6) states asfollows:
Every defense, in law or fact, to aclaim for relief in any pleading . . . shall be
asserted in the responsive pleading thereto if one is required, except that the
following defenses may at the option of the pleader be made by motion: . . . (6)
failure to state a claim upon which relief can be granted . . . .

Fed. R. Civ. P. 12(b)(6).
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V), Intentional Infliction of Enotional D stress (Count VI),

Negl i gent

Infliction of Enotional Distress (Count VII)

and

are

preenpt ed by t he Enpl oyee Retirenent | ncone Security Act ("ERI SA"),

29 U.S C

29 U S C
U S. 133,

29 U S . C

8§ 1144(a).
Section 1144 states as foll ows:

Except as provided in subsection (b) of this
section, the provisions of this subchapter and
subchapter Il of this chapter shall supersede
any and all State | aws i nsofar as they may now
or hereafter relate to any enployee benefit
pl an described in section 1003(a) of this
title and not exenpt under section 1003(b) of
this title. This section shall take effect on
January 1, 1975.

8§ 1144(a); accord Ingersoll-Rand Co. v. Md endon,
138-39 (1990).

"Enpl oyee welfare benefit plan" and "wel fare
pl an" nean any plan, fund, or program which
was heretofore or is hereafter established or
mai ntai ned by an enployer or by an enpl oyee
organi zation, or by both, to the extent that
such plan, fund, or programwas established or
i s mai ntained for the purpose of providing for
its participants or their Dbeneficiaries,
through the purchase of I nsurance  or
ot herwi se, (A) nedical, surgical, or hospital
care or benefits, or benefits in the event of
si ckness, accident, disability .

498

8§ 1002(1); see Shaw v. Delta Air Lines, Inc., 463 U S.

85, 96-97 (1983)(holding that a "law 'relates to' an enployee

benefit plan, in the normal sense of the phrase, if it has a

connection with or reference to such a plan"); Pilot Life Ins.

Co.

v. Dedeaux, 481 U. S. 41, 47 (1987)(stating that under the broad

meani ng of the preenption section,

a state law may "relate to" a

benefit plan, and thereby be pre-enpted, even if the law is not

-3-



specifically designed to affect such plans, or the effect is only
i ndirect).

This Court finds that the Sheraton Pl an, under which the
plaintiff sought to receive treatnent for his drug addiction
constitutes an "enpl oyee wel fare benefit plan" as contenpl ated by
ERI SA. The plan was established for the purpose of providing for
Sheraton's enpl oyees, through t he purchase of i nsurance, "nedical,
surgical, or hospital care or benefits, or benefits in the event of
si ckness, accident, disability . . . ." The benefit consisted of
professional treatnent for his addiction to narcotics.

Next, in his conplaint, the plaintiff avers as follows:

5. In Cctober 1995, Plaintiff was enpl oyed as

a doorman at the Sheraton Society Hill.

During this time he was receiving out-patient

treatment for his drug addiction which was

i neffective. He then notified the Sheraton

Society H Il that he would need in-patient

drug treatnent, which was guaranteed by his

HMO PruCare the provider for enpl oyees at the

Sheraton Society HIl. The Plaintiff was

refused in-patient drug treatnent by PruCare

and shortly thereafter was termnated fromhis

job at the Sheraton Society Hill

6. Both Sheraton Society H Il and PruCare

refused to make a reasonabl e acconmodati on for

the Plaintiff.

The plaintiff conplains that he did not receive in-
patient treatnent as he requested. Furthernore, the plaintiff
states that such treat nent was guarant eed by def endant HMO PruCare
the provider for enployees at the Sheraton Society HIl, and that
bot h def endants refused to make a reasonabl e accommodati on for him
This Court finds that the plaintiff's conplaint states that he did

not receive a benefit he was entitled to under the enpl oyee benefit
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pl an at Sheraton. Therefore, the plaintiff's conpl aint i nvokes the
provisions of ERISA 29 U S.C. § 1001 et seq. Consequently, this
Court finds that the state law clains averred in the plaintiff's
conpl aint are preenpted by ERI SA pursuant to 29 U. S.C. § 1144(a).
As such, this Court grants the defendants' respective notions to

dismss the state lawclains in Counts |V, V, VI, and VII

C. Count | and |l Against Defendant Sheraton Society Hil

Def endant Sheraton states that Counts | and Il of the
conpl ai nt only contain clai ns agai nst def endant PruCare HMO. After
reviewing the conplaint, this Court finds that Count I and Il do

not state clains agai nst defendant Sheraton Society Hill.

D. Count | Agai nst Defendant PruCare HMO

Def endant PruCare HMO states that Count | of the
Conpl aint alleging a claimunder the Rehabilitation Act shoul d be
di sm ssed because the plaintiff does not qualify under the Act.
The Rehabilitation Act provides in pertinent part, as follows:

No otherwise qualified individual wth a
disability inthe United States, as defined in
section 706(8) of thistitle, shall, solely by
reason of her or his disability, be excluded
from the participation in, be denied the
benefits of, or be subjected to discrimnation
under any program or activity receiving
Federal financial assistance or under any
programor activity conducted by any Executive
agency or by the United States Postal Service.

29 U.S.C. 8§ 794(a).
Def endant PruCare HMO contends that the plaintiff does

not qualify as an individual with a disability protected by the
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Rehabilitation Act. Theterm"'individual wth adisability' neans
any person who (i) has a physical or nmental inpairnment which
substantially |limts one or nore of such person's major life
activities, (ii) has a record of such an inpairnment, or (iii) is
regarded as having such an inpairnment.” 29 U S.C. § 706(8)(B)
The term however, does not include "an individual whois currently
engaging inthe illegal use of drugs, when a covered entity acts on
the basis of such use.” 29 U S.C. 8§ 706(8)(C)(i). In the instant
matter, the plaintiff has conceded that at the tine he allegedly
was wrongfully denied in-patient treatnent for his drug use, he was
still engaging in the illegal use of drugs. Consequently, as
section 706(8)(C)(i) is abundantly clear, the plaintiff does not
constitute an "individual with a disability" for purposes of 29
US C 8 794. Accordingly, this Court grants defendant PruCare

HMO s notion to dismss Count | of the plaintiff's Conplaint.

E. Count |1l Against Defendant PruCare HMO

In Count Il of the Amended Conplaint, the plaintiff
alleges a claim against PruCare HMO under Title 11l of the
Americans with Disabilities Act ("ADA"), 42 U S.C. § 12101 et seq.
Specifically, the plaintiff brings his claimpursuant to section
12182 of the ADA which prohibits discrimnation by public
accommodati ons. Section 12182 provides as foll ows:

No i ndividual shall be discrimnated agai nst

on the basis of disability in the full and

equal enjoynent of the goods, services,

facilities, privil eges, advant ages, or

accommodations of any place of public
accommodati on by any person who owns, | eases
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(or leases to), or operates a place of public
accommodat i on.

42 U.S.C. § 12182(a). To state a cause of action under this
section, the plaintiff rnust prove that he: "(1) has a disability;
(2) was discrimnated agai nst on the basis of that disability; (3)

was thereby denied goods or services; (4) by a place of public

acconmodati on by the owner or operator of that facility." Sharrow
v. Bailey, 910 F. Supp. 187, 191 (MD. Pa. 1995). "The term
"disability' means, with respect to an individual -- (A a physical

or mental inpairnment that substantially Iimts one or nore of the
maj or life activities of such individual; (B) a record of such an

impairment; or (C) being regarded as having such an inpairment."

42 U.S.C § 12102(2)(A-(0O. The term "individual with a
disability", however, "does not include an individual who is
currently engaging in the illegal use of drugs, when the covered

entity acts on the basis of such use.” 42 U S. C. § 12210(a).

As stated above, the plaintiff has admtted in his
Amended Conplaint that his out-patient drug treatnent was
unsuccessful, i.e. that he is still a drug user. Consequently,
this Court finds that the plaintiff is not an individual with a
disability as contenpl ated under the ADA. Accordingly, this Court
grants defendant PruCare HMO s notion to disnmss Count Il of the

Conpl ai nt . 2

2. Because this Court finds that the plaintiff is not "disabled" for the
purposes of a claimunder the ADA, it is unnecessary for this Court to address

the remaining el enents of the cause of action under 42 U . S.C. § 12182(a).
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F. Counts Ill and VIII Agai nst Defendant PruCare HVO

Def endant PruCare HMO states that Counts Il and VI
(all eging Retaliation) of the conplaint only contain clai ns agai nst
def endant Sher at on. After reviewng the conplaint, this Court
finds that Count 11l and VIII1 (alleging Retaliation) do not state

cl ai ns agai nst defendant PruCare HMO

G Counts Ill and VIII Agai nst Def endant Sheraton

Count I1l of the Conplaint avers that defendant Sheraton
violated ADA, 42 U . S.C. § 12182. As this Court stated in section
E of this opinion, the plaintiff is not a disabled individual for
pur poses of the ADA Therefore, this Court grants defendant
Sheraton Society Hill's notion to dismss Count 11l of the
Conpl ai nt .

Count VII1 of the Amended Conpl ai nt avers that defendant
Sheraton Society H Il retaliated against the plaintiff because the
plaintiff opposed an act or practice made unlawful by the ADA in
violation of 42 US. C. 8§ 12203. As this Court finds that no
vi ol ati on of the ADA occurred, this Court grants def endant Sher aton

Society HIl's notion to dismss Count VIII alleging Retaliation

H Count VIII Alleqging Punitive Danmages

In asection also | abeled Count VIII, the plaintiff seeks
punitive damages. This Court finds that because all of the
plaintiff's substantive clains have been dismssed, any count
seeki ng any danages is dism ssed as wel|.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
STEPHANO E. LEW S : ClVIL ACTI ON
V. :
SHERATON SOCI ETY HI LL and :
PRU CARE HMO : NO. 96- 7936
ORDER

AND NOW this 10t h day of July, 1997, upon
consideration of Defendant Sheraton Society Hll's Mtion to
Di sm ss the Amended Conpl ai nt (Docket No. 8) and Def endant PruCare
HMO s Motion to Disniss the Anended Conpl ai nt (Docket No. 9), and
the Plaintiff's Response thereto, |IT IS HEREBY ORDERED t hat the
Def endant s’ respective Mtions are GRANTED.

I T IS FURTHER ORDERED that Al Counts in the Amended
Conpl ai nt are DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



