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TROUTMAN, S. J.
MEMORANDUM

Keyst one Chem cal Conpany commenced this action
pursuant to 42 U.S.C. 89607(a), the Conprehensive Environnent al
Response Conpensation and Liability Act of 1980 (CERCLA), to
secure contribution for costs it expended to renmedy an
environnmental hazard. Mayer Pollock Steel Corporation, RCA
Corporation', Tyler Pipe, TRW Inc., and the John Doe defendants
(Generator Defendants) are identified as producers of hazardous

wast es whi ch contam nated, or threatened to contam nate, property

1. Although RCA Corporation is the nanmed defendant, the true
party in interest is now CGeneral Electric Conpany, successor by
nmerger to RCA. For the sake of convenience, this defendant wl|l
be referred to as RCA in the nmenorandum but for the sake of
clarity, it will be designated RCA Corporation (General Electric
Conpany) in the acconpanyi ng order.



| eased by Keystone. Jul ius and Sanuel Sinon, forner owners of
Keystone, and the City of Phil adel phia, Trustee under the WII of
Stephen Grard, Acting by the Board of Directors of City Trusts,
(Grard Trust), owner of the property in issue, (Oaner

Def endants), are |likewi se alleged to be potentially responsible
parties under CERCLA from whom Keystone may seek contribution for

its response costs.

Fact ual Backgr ound

Begi nning in 1979, Keystone |eased a property, |ocated
in Butler Township, Schuylkill County, PA, fromthe Grard Trust
in order to operate a chem cal recycling plant. (Amrended
Conpl ai nt, Doc. #58, 1910--12). In 1981, Keystone began
accepting chem cal wastes for storage and di sposal from RCA
Corporation facilities in Muntaintop and Dunnore, PA. (1d.,
1915, 16; Affidavit of Craig S. Povorney, Y13, 4 and Exh. C, D
t hereto). Li kewi se, in 1981 and 1982, Keystone accepted wastes
from Tyl er Pipe, TRW Conpressor Conponents Division of TRW Inc.
and 100 additional conpanies, designated as John Doe #1--100.
(Amrended Conpl ai nt, 1Y17--19).

I n October, 1982, Keystone notified the Pennsyl vani a
Department of Environmental Resources (PADER) of a threatened
rel ease of hazardous substances resulting froma cracked asphal t
[iner in an inpoundnment for hazardous wastes at its facility.
(Ld., 923; Brief in support of Plaintiff's Mtion for Summary

Judgnent, Doc. #85). Thereafter, Keystone entered into
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negotiati ons with PADER which ultinmately resulted in a consent
order obligating Keystone to renove the wastes fromthe property
in accordance with a plan approved by PADER. (1d.). Keystone
incurred significant costs to conply with the PADER order and
approved pl an.

Subsequently, plaintiff attenpted to persuade the
defendants to enter into negotiations for allocation of at |east
part of the response costs under CERCLA, but all refused.

Keyst one then brought this action for contribution and
i ndemmi fication agai nst the Generator Defendants and the Sinons,
and | ater received | eave of court to file an anmended conpl ai nt

joining the Gty of Philadel phia as Trustee of the Grard Trust. ?

Factual and Legal Contentions

Al t hough all defendants agree that the CERCLA statute
provides for indemification and contribution in the usual
envi ronnent al hazard case, the defendants contend that this case
is nost unusual. The Generator Defendants assert, generally,

that since plaintiff solicited their business by advertising and

2. Early in the pendency of this action, defendants filed a
joint nmotion to dismss Counts Il1--VIII, X and XIl, which was
granted by order entered March 11, 1993 (Doc. #50). Soon
thereafter, Mayer Pollock Steel filed for bankruptcy protection,
necessitating a stay of this action. Subsequently, plaintiff's
cl ai ns agai nst Mayer Poll ock were dismssed to permt this action
to proceed. A settlenent of Keystone's clains against Julius and
Samuel Sinmon was reported to the Court on Septenber 3, 1996.



promsing that its facility was safe for storage and di sposal of
hazar dous wastes, Keystone knew, understood and accepted the
nature of the wastes and the potential environnmental problens
whi ch coul d ensue. Consequently, the Generator Defendants argue
that the substantial fees they paid plaintiff to collect,
transport, and store/treat the hazardous wastes they produced

di scharged any liability they m ght otherw se have had for
contributing to the clean-up costs. Moreover, the Cenerator

Def endants contend that Keystone represented and agreed by
contract that it was able to treat and store such wastes in a way
that did not present an environnental hazard. Thus, the
Cenerat or Defendants contend that having relied upon Keystone's
prom ses, they have no responsibility under CERCLA for
contributing to Keystone's response costs.

In addition, RCA contends that the Waste Transportation
and D sposal Agreenments it had with plaintiff for disposal of its
wastes provide that Keystone will indemify and hold it harm ess
for environnental hazard/damage. Simlarly, the remaini ng Owmer
Def endant, Grard Trust, asserts that it got specific assurances
fromplaintiff that, pursuant to the indemity provision in the
| ease executed on May 1, 1979, by Kent L. Roberts, chairman of
the Board of Directors of Gty Trusts, the Grard Trust would not
be held responsible for CERCLA clains arising out of the use of
the | and by Keystone.

Al though plaintiff agrees that it is permssible for

potentially responsible parties under CERCLA to enforce i ndemity
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cl auses between and anong t hensel ves, Keystone contends, wth
respect to the Grard Trust, that the indemity clause in its
| ease i s not broad and enconpassi ng enough to cover CERCLA

liability. See, Smthkline Beecham Corp. v. Rohm and Haas Co. ,

89 F.3d 154 (3rd Cir. 1996). In addition, with respect to RCA,
Keyst one argues that contractual indemity for environnental
hazard clains is limted to damage arising from specific conduct
on the part of Keystone which did not occur.

In order to resolve the |legal issues arising fromthe
conpeting contract clains, plaintiff Keystone and defendants RCA
and Grard Trust have filed notions for sunmary judgnent. Al
novi ng parties agree that there are no material issues of fact in
di spute and that there are no anbiguities in the indemity
clauses in issue. Thus, the noving parties assert that the Court
need only determ ne the proper construction of the indemity
cl auses.

Appli cabl e Legal Standards

The standards governi ng our evaluation of indemity
clauses in environnental hazard actions were set forth in detail

in Beazer East, Inc. v. Mead Corp., 34 F.3d 206 (3rd Cir. 1994).

The court noted, first, that pursuant to 42 U S. C 89607(e)(1),
the federal courts had long permtted i ndemmity cl auses covering
[iability for CERCLA response costs to be enforced between and
anong parties potentially responsible for such costs. Although
an apparently contradictory provision in the sane section of the

statute prohibits indemity clauses fromrelieving a party of
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CERCLA liability, the court harnonized the principles found in
89607(e) by concluding that "hold harm ess" or indemity
agreenents nay not operate to relieve a potentially responsible
party of joint and several liability for cleaning up an
environnmental hazard, but may be used to allocate liability for
response costs anong the responsible parties.

An additional question then arose concerning the effect
of indemity clauses in contracts which becane effective prior to
t he enactnent of CERCLA, since, in that event, the parties could
not have specifically contenpl ated i ndemnification for CERCLA
claims. |In Beazer, the court considered that issue for the first
time, and concluded that if "a pre-CERCLA i ndemification
agreenment is either specific enough to include CERCLA liability
or general enough to include any and all environnental
[iability," such agreenent is enforceable with respect to CERCLA

clains. 34 F.3d at 211; Smthkline Beecham Corp. v. Rohm and

Haas Co. .

The final issue resolved in Beazer is the substantive
| aw applicable to the contract or contracts at issue. The court
held that state | aw, not federal common |aw, provides the

appropriate rule of decision. See, also, Fisher Devel opnent Co.

v. Boise Cascade Corp., 37 F.3d 104 (3rd GCr. 1994); Hatco v.

WR Gace & Co., 59 F.3d 400 (3rd Gr. 1995).

Thus, in order to determ ne whether Keystone agreed
wi th defendants RCA and the Grard Trust to indemify themfor

CERCLA response costs for which those defendants woul d ot herw se
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be liable, we are required to ascertain whether the indemity

cl auses included in Keystone's contracts with each of the noving
defendants fairly enconpass indemity for Keystone's CERCLA
contribution clains by assessing the effect of such cl auses under
the applicable state law and in light of the facts of this case.

Plaintiff Keystone and the Grard Trust agree that the
| aw of Pennsylvania applies to the 1979 | ease between them and
we |ikew se agree, since both parties are Pennsylvania residents
and the | eased prem ses is |located in Pennsyl vani a. In
addi tion, the Waste Transportation and D sposal Agreenent between
Keyst one and RCA contains a choice of |aw provision which
specifies that their contracts are to be interpreted according to
the | aw of Pennsylvania. See, Exh. Cto Affidavit of Craig S.
Povorney at 918. To resolve all of the pending summary judgnment
notions, therefore, we |ook to Pennsylvania's substantive | egal
st andards governi ng construction of indemity clauses.

Under Pennsylvania |law, an indemity or "hold harm ess"
clause requires the indemitor to bear the consequences of
liability which may arise fromthe contractual rel ationship
bet ween i ndemmitor and i ndemitee, including the cost of damages
resulting fromtheir joint undertaking for which the indemitee

woul d be Iiable absent the indemity clause. Valhall Corp. v.

Sullivan Associates, Inc., 44 F.3d 195 (3rd Gr. 1995). An

indemmity provision is interpreted narrowly "in light of the
parties' intentions as evidenced by the entire contract," Fox

Park Corp. v. Janmes Leasing Corp., 641 A 2d 315, 318 (Pa. Super.
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1994). Moreover, anbiguities in an indemity clause are
construed against the party seeking to avoid liability, and the
scope of such a provisionis |imted to matters expressly covered

by it. Valhall; Fulner v. Duquesne Light Co., 543 A 2d 1100 (Pa.

Super. 1988). Finally, the party seeking indemity bears the
burden of denonstrating that all prerequisites to enforcing the

cl ause have been net. Topp Copy Products, Inc. v. Singletary,

626 A.2d 98 (Pa. 1993); Valhall.

Thus, a court considering whether an indemity
provi si on governed by Pennsylvania law is enforceable with
respect to liability for contributing to CERCLA response costs
nmust determ ne whether the party seeking i ndemity has
established, fromthe clear and express | anguage of the indemity
clause itself, and from construction of the entire agreenent,
that the parties intended to include environnental hazard clains
within the scope of the indemmity clause at issue.

W will, therefore, exam ne the indemity provisions
found in the Grard Trust |ease with Keystone and in the Waste
Transportation and D sposal Agreenents between RCA and Keystone
in light of the |egal standards applicable, generally, to
construction of such provisions under CERCLA and the | egal
standards specifically applicable under Pennsylvania | aw.

Grard Trust Lease

The indemity clause in Keystone's |ease with the

Grard Trust provides as follows:



9. (a) The Lessee agrees to indemify the Lessor
from any demands or actions based upon injuries to
person or damage to property suffered upon the dem sed
prem ses, including demands or actions of the Lessee's
of ficers and enpl oyees, whether the injury or damage
results fromthe operations of the Lessee, any
condition subsisting in the plant of the Lessee, or on
the other parts of the dem sed prem ses.

(b) The Lessee further agrees to indemify the
Lessor from any denmands or action based upon injuries
to person or damage to property suffered off the
dem sed prem ses but arising from grow ng out of or
caused by any act or om ssion of Lessee, its officers
and enpl oyees t hereon.

(c) The Lessee executes this | ease with know edge
t hat there has been extensive mning of the coal
beneath the dem sed prem ses. The Lessee agrees to
indemmi fy the Lessor from any demands or actions, which
it or any person entering with its perm ssion may have,
because of injury to person or property suffered
because of any breaking or subsidence of the surface,
or any failure of subjacent or lateral support of the
dem sed prem ses.

(d) During the termof this | ease and that of any
extensi on or renewal thereof, the Lessee shall maintain
in effect a policy or policies of insurance, in which
the Lessor shall be named as one of the insured, to
protect the parties hereto agai nst the demands or
actions set forth in this clause. The policy or
policies shall be in the form content and anount
approved by the Lessor's Ceneral Manager.

Keyst one contends that this provision is not broad
enough to provide indemity for CERCLA response costs or other
envi ronnent al hazards since it does not include indemification
for damages to the | eased property itself. According to
Keyst one, the phrase "damage to property” is limted by the next

phrase, "suffered upon the dem sed prem ses,” to clainms for
damage to personal property which is found on or brought to the

| easehol d.



Grard Trust, however, contends that the |anguage of
the Y9(a) of the contract clearly covers all damage to property
arising out of Keystone's operations, including danage to the
| eased property itself, and, therefore, enconpasses environnental
hazard clains as well as typical tort clains.

In the alternative, Grard Trust suggests that an Apri
1, 1985, letter fromMark Al sentzer, Vice-President and Genera
Manager of Keystone, to Kent L. Roberts, who was then General
Manager of the Grard Estate, forecl oses Keystone's attenpt to
limt the scope of the indemity clause to tort clains. ( See,
Reply Menorandum in support of the Grard Trust Mtion for
Summary Judgnent, (Doc. #90), Exh. D to Affidavit of Kent L.
Roberts). The letter purports to reassure the Grard Trust that
a proposed anendnent to the 1979 | ease sought by Keystone to
permt it to operate a waste treatnent/recycling facility on the
| eased property woul d not subject the Grard Trust to financia
responsibility for potential environnental damage arising out of
the new activity. 1d. In the letter, Al sentzer notes that,

Keystone has agreed to indemify the Grard Estate

under the terns of its |ease "from any denands or

actions based upon injuries to person or damage to
property suffered upon the dem sed prem ses. .. whet her
the injury or damage results fromthe operations of the

Lessee, any conditions (sic) subsisting in the plant of

the Lessee, or on the [other] parts of the dem sed

prem ses.” This indemification is further evidence of
our commtnent to stand behind our |egal obligations to
insure that our facility is run in a responsible and
environnental | y safe manner.

In sum we feel that the |ikelihood that Grard
Trust will ever incur any liability associated with the
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operation of our facility is mininized as a result
of...the indemification contained in our | ease.

Al t hough we cannot agree with the Grard Trust that
such letter prevents Keystone from seeking contribution from
G rard Trust based upon principles of prom ssory estoppel, the
| etter does serve to clarify the understanding of the parties
concerning the scope of the indemity provision in the |ease. ®
Al sent zer unequi vocal | y assured Roberts that Keystone consi dered
the indemity provision of the 1979 | ease broad enough to cover
liability for environnental clainms. Mreover, it is significant
that the April 1, 1985 letter was sent to the Grard Trust well
after Keystone becane aware of the threatened rel ease of
pollutants fromits inpoundnment and was negotiating the consent
decree in which it ultimately agreed to be responsi ble for clean-
up of the site. It is obvious, therefore, that Keystone did not

believe, at the tinme the | ease was executed, and for a long tine

after it became aware of its potential liability for CERCLA

3. Since Keystone is not seeking contribution fromthe Grard
Trust for response costs arising out of the proposed expansi on of
its operations, we do not believe that prom ssory estoppel
applies to Keystone's clains in this action. 1In the first

i nstance, this case arose fromthe operations originally
permtted by the |l ease, but the letter was not directed toward
such operations. Moreover, the environnental damage to the

| easehold fromwhich this action arose occurred prior to the
April 1, 1985 letter. Thus, the letter was not intended to, and
did not, induce action or forbearance on the part of Grard Trust
Wi th respect to Keystone's claimfor contribution to response
costs resulting fromthe probleminvolved in this case, a crack
in the asphalt liner of an existing inpoundnent for hazardous
wast es.
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response costs, that the parties intended to limt the indemity
clause to tort clains, as Keystone now asserts. Rather, as
denonstrated by the Al sentzer letter, Keystone and the Grard
Trust clearly intended an i ndemmity provision broad enough to
enconpass any danage to the property itself, including that which
mght give rise to liability for renmedying environnmental hazards.

Such conclusion is in accord with the nore sensible and
reasonabl e readi ng of the contract |anguage itself, i.e., that
the scope of f9(a) of the | ease extends to all property danage
whi ch occurs as a result of Keystone's operations, including
damage to the land itself, such as that resulting fromrel ease,
or threatened rel ease, of hazardous wastes.

Thus, the parties' intention to include liability for
envi ronnmental hazards within the scope of the indemity clause in
the 1979 | ease between Keystone and the Grard Trust is clear
fromthe plain | anguage of their contract itself, and the Court's
construction of that |anguage is confirmed by additional and
uncontradi cted evidence in the record. W ultimtely concl ude,
therefore, that there are no material issues of fact in dispute
and that, as a matter of |aw, Keystone agreed in the 1979 | ease
to indemify the Grard Trust for the type of claimasserted in
this action, i.e., contribution for costs arising out of
envi ronnment al damage for which the Grard Trust mi ght be liable

under CERCLA. Thus, we will grant the Grard Trust notion for
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summary judgnent and deny Keystone's notion for sunmary judgnent

wWith respect to its clains against the Grard Trust. *

RCA Waste Transportation and D sposal Agreenents

The contracts between RCA and Keystone contain the
followi ng i ndemmity provision:

10. Indemification Contractor agrees to i ndemify,
save harm ess and defend Cenerator, its directors,

of ficers and enpl oyees from and agai nst any and all
liabilities, clainms, penalties, forfeitures, suits, and
t he costs and expenses incidental thereto (including
costs of defense, settlenent, and reasonable attorney's
fees), which any of them may hereafter suffer, be

subj ected to, incur, becone responsible for or pay out
as a result of death or bodily injuries to any person,
destruction, damage to any property (including | oss of
use), contam nation of or adverse effects on the
environnment, or any violation or alleged violation of
any governmental |aws, regulations or orders, caused,

4. W note, in addition, that pursuant to another section of the
indemity clause in the Grard Trust |ease, Y9(c), Keystone
agreed to indemify the Grard Trust for clains, including its
own, arising out of property damage which resulted from "any
breaki ng or subsi dence of the surface, or any failure of

subj acent or lateral support of the dem sed prem ses.”

Since this case is inits very early stages as a result
of the long stay required by the Mayer Pol |l ock bankruptcy, there
IS no evidence in the record concerning the cause of the crack in
t he asphalt |iner which produced the environnental hazard and the
resulting renediation efforts for which Keystone here seeks
contribution. Thus, it is presently inpossible to determ ne
whet her Keystone's clai magainst the Grard Trust m ght be
covered by 19(c) of the | ease.

Clearly, however, if we did not grant the Grard Trust
notion for sunmmary judgnment based upon f9(a) of the | ease, we
could not grant Keystone's notion for sunmary judgnent w t hout
giving the Grard Trust the opportunity to prove that it is
neverthel ess entitled to i ndemmity under Y9(c) by establishing
that the crack in the liner which created the environnental
damage to the | easehold resulted from e.qg., "failure of
subj acent or lateral support of the dem sed prem ses.”
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directly or indirectly, in whole or in part, by (i)
Contractor's breach of any termor provision of this
Agreenent; or (ii) any negligent or wilful act or

om ssion of the Contractor, its enpl oyees,
subcontractors or disposal contractors in the
performance of this Agreenent.

Cenerator agrees to indemify, save harnl ess and
defend Contractor, its directors, officers and
enpl oyees from and against any and all liabilities,
clainms, penalties, forfeitures, suits and costs and
expenses incidental thereto (including costs of
defense, settlenent and reasonabl e attorneys' fees)
whi ch any of them may hereafter suffer, be subjected
to, incur, becone responsible for, or pay out as a
result of death or bodily injuries to any person,
destruction or damage to any property (including |oss
of use), contam nation of and adverse effects on the
environnment or any violation or alleged violation of
any government |aws, regul ations orders caused,
directly or indirectly, in whole or in part, by
Cenerator's breach of any termor provision of this
Agr eenent .
There is no question, in light of the foregoing
| anguage, that the parties intended to include indemity for
environnental hazard liability in their contract. As Keystone
notes, however, it is just as clear that such indemity does not
broadly extend to damage arising out of any and all operations of
Keystone, as in the Grard Trust | ease. Rather, Keystone agreed
to indemify RCA only for property damage, or for Keystone's
violation of law, regulation or order, resulting from Keystone's
breach of the Waste Transportati on and D sposal Agreement or from
Keystone's negligent or willful act or om ssion in connection
wi th performance under the contract.
Thus, in order to establish that the indemity
provision applies to the clains that Keystone has asserted

against RCAin this action, RCAis required to prove that the
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response costs incurred by Keystone were caused by Keystone's
breach of contract or by its negligence or willful conduct
arising from Keystone's performance of the contractual
obligations inposed by the Waste Transportati on and D sposal
Agr eenent .

RCA ignores the limtations of the indemity clause,
per haps assum ng that the very fact that a crack devel oped in the
liner of a hazardous waste inpoundnent at Keystone's facility is
sufficient evidence of negligence or breach of contract, thereby
triggering the protection afforded to RCA by the indemity
clause. |If RCA expects to have the indemity provision enforced
to its benefit, however, RCA nust denonstrate that Keystone's
conduct caused the environnental damage for which RCA seeks
indemmity from Keystone. Since RCA appears oblivious to this
requirenent, it has not cone forward with such evidence.

On the other hand, however, both Keystone and RCA first
sought a ruling fromthe Court on the purely legal issue of the
proper interpretation of the indemity clause in their contract
bef ore proceeding with discovery into potentially rel evant
factual issues. Consequently, we conclude that it would be
unfair to RCA to grant Keystone's notion for summary judgnent
wi t hout giving RCA the opportunity to prove that it is entitled
to the benefit of the indemity clause. Just as we cannot assune
that the cracked asphalt |iner of the hazardous waste inmpoundnent
resulted from negligence or breach of contract by Keystone, we

i kewi se cannot assune that RCA, if given the opportunity to do
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so, could not adduce sufficient evidence to prevail on its claim
that, pursuant to the indemity clause of the Waste
Transportation and D sposal Agreenent, RCAis entitled to be
relieved of liability for contribution to Keystone's response
costs.

We conclude, therefore, that due to the undevel oped
factual record, summary judgnent for either Keystone or RCA is
i nappropriate at this juncture. Although there are presently no
material issues of fact in dispute, there are sinply insufficient
facts of record fromwhich the Court can concl usively determ ne
whet her either Keystone or RCAis entitled to judgnent as a
matter of law with respect to the indemity clause in their
contract. We will, therefore, deny both Keystone's and RCA's

notions for sunmary judgnent.

Concl usi on

Havi ng determ ned that the | ease between Keystone and
the Grard Trust contains an indemity provision broad enough to
relieve the Grard Trust of liability to Keystone for
contribution to CERCLA response costs, we will grant the Grard
Trust's pending notion for summary judgnent agai nst Keystone.

Since there was no discussion in the Grard Trust
noti on concerning disposition of its counterclaimand of the
cross clainms asserted by and against it in the event its notion
was granted, we will not presently enter judgnent in favor of the

City of Phil adel phia as Trustee under the WII| of Stephen Grard.
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Rather, we will await the advice of counsel for the Grard Trust
concerning the nature and extent of its expected future
participation in this matter, if any.

Havi ng further concluded that summary judgnent cannot
be granted in favor of either Keystone or RCA concerning the
effect of the indemmity clause in their contract on RCA s
potential liability to Keystone for contribution to CERCLA
response costs, we will deny their cross notions for sumrary
j udgnent .

Finally, in the order which follows, we will direct
counsel for all parties remaining in this action to neet in the
near future and thereafter advise the Court, in witing,
concerning how they propose to bring this matter, as

expeditiously as possible, into a posture for final disposition.
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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF PENNSYLVAN A

KEYSTONE CHEM CAL CO , ClVIL ACTI ON
NO. 92-6000
Plaintiff
VS.
as successor to POLLOCK-
READI NG, | NC., RCA CORPORATI ON,
TYLER PI PE | NDUSTRI ES, | NC.,
TRW I NC., JULIUS SI MON,
SAMUEL SI MON, and JCHN DCE

#1-100, fictitious persons,

)

)

)

)

)

)

g

MAYER POLLOCK STEEL CORPORATI ON g
)

)

)

g
conpani es or corporations, g
)

Def endant

TROUTMAN, S. J.
ORDER

And now, this 1st day of July, 1997, upon
consi deration of the notions for Summary Judgnent of plaintiff,
Keyst one Chem cal, Inc, defendants, City of Philadel phia, and RCA
Cor poration, (Ceneral Electric Conpany), and the responses
thereto by each noving party, |IT IS HEREBY ORDERED that, for the
reasons stated in the acconpanyi ng Menorandum

1. The notion of plaintiff, Keystone Chem cal, Inc.
(Doc. #84) is DEN ED;

2. The notion of defendant, City of Philadel phia/
Grard Trust, (Doc. #85), is GRANTED;

3. The notion of defendant, RCA Corporation, (Ceneral
El ectric Conpany), (Doc. #86), is DEN ED.



| T 1S FURTHER ORDERED that within thirty (30) days of
the entry of this order upon the record, all parties not
previously dismssed fromthis action shall confer and advi se the
Court in witing of their proposal for further proceedings, and
the timng thereof, directed toward novi ng the above-capti oned
action to final resolution. Said conference anong the remaining
parties shall include RCA Corporation (General Electric Conpany),
and said witten report shall include the parties' advice
concerni ng whether a status/scheduling/settlenent conference is
necessary or advisable prior to any further discovery or fornal

proceedings in this matter.

S.J.



